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PREFACE

The International Conference titled “Legal Regulation of Public and
Private Broadcasting”, held in Yerevan on October 6-7, 2001, gath-
ered together representatives of broadcasting field and experts of 14
countries, ranging from South Africa to Kazakhstan and Kyrgyzstan.
Yerevan Press Club was assisted in the implementation of the project
by the joint effort of two programs of Open Society Institute - East-East
Program and Network Media Program, the Council of Europe and
Friedrich Ebert Foundation. YPC also received partnering assistance
from Internews NGO.

The participation in the conference of our colleagues from the coun-
tries where the reforms of broadcasting regulation are in different
stages allowed to better imagine what the ways to improving the legis-
lation on TV and radio are, what difficulties and impediments are to be
expected on this way. The successful experience of Sweden is based
on the harmonic combination of non-written traditions and established
legal norms. However, when taking it to be an example, one needs to
consider that not all components of the Swedish system can function as
effectively in different social and historical context. The crisis of the pub-
lic service broadcasting in Czech Republic and Hungary is a forewarn-
ing for those who view the law-making schematically, not paying due
attention to the local specifics. The “hyper-regulation” sometimes leads
to as dangerous consequences as the lack of distinct legislative norms
does. The issues, raised by the participants from Ukraine, reveal that
the lack of reliable mechanisms of law implementation renders even the
most advanced legal acts ineffective. The processes in Russia and the
countries of South Caucasus show how the creation of structures imi-
tating democratic institutes and public control over broadcasting dis-
credit the idea of reforms per se.

For the majority of the conference participants, accustomed to
benchmark the situation in their countries against the European or North
American standards, the ideas, applied in the course of democratization
of the broadcasting in South Africa, provided a new and fresh perspec-
tive. While retaining the national specifics, this remote country seeks to
synthesize not only the two above-mentioned standards, but also that
used in Australia. Finally, the summaries and evaluations made by
experts, who represented the Council of Europe, the International
Federation of Journalists, Constitutional and Legal Policy Institute

(COLPI) of Open Society Institute, enabled the participants to take a
view of the experience of each country in the broader international con-
text.

The conference organizers hope that all participants were able to
gain much in the terms of further advancement or, as it is the case with
Kazakhstan and Kyrgyzstan, initialization of legal reforms in their coun-
tries. The presentations published in this brochure allow getting quite
a full notion about the content and the nature of the discussion at the
meeting in Yerevan.

Having started legal reforms in the broadcasting and, as it most
often happens, not advancing much, the post-totalitarian countries
encounter new challenges, changing realities. All the debates about
the formation of public service radio and television, the principles of
frequency assignment to private broadcasters mostly lose their
urgency beside the accomplishments of the modern communications
technologies and under the conditions of informational openness. The
brief introduction of the Estonian Public Information Act, enacted in
2001, calls for placing all (with practically no exceptions) the docu-
ments passed by the official bodies of the country on the web, seemed
to have no direct relevance to the subject of the conference. However,
this legal innovation creates a qualitatively new environment, produc-
ing a most serious impact primarily on the electronic media. This very
perspective on the issues was most appropriate.

Naturally, the conference participants could not overlook the new
global reality, formed after the terrorist attacks in the USA. On the one
hand the increase of the role of power structures in the life of the
superpowers may lead to restriction of democratic freedoms, including
the freedom of speech. On the other hand, today the majority of the
people of the world does not perceive any other reality but for that
reflected on the TV screens or the monitors of computers connected to
the Internet. Consequently, along with the growing tension in the world,
the role of mass communication increases, too! A concern was voiced
at the conference about the fact that the military expenses will lead to
the reduction of information environment supporting programs, includ-
ing those assisting the reforms in media legislation. However, a more
detailed discussion of this question, quite worrying for the participants,
is still to be anticipated.

Boris NAVASARDIAN
President of Yerevan Press Club



Pall THORHALLSSON

Administrative Officer, Media Division,
Directorate General of Human Rights,
Council of Europe

OPENING ADDRESS

Ladies and Gentlemen,

As this is the opening session of a seminar which, | hope, will give rise
to open discussions in a spirit of mutual understanding and co-opera-
tion, 1 do no intend to discuss in detail the important topics that will be
addressed later.

Instead, | will restrict myself to some general comments which |
consider to be of particular importance from the point of view of what
will be the focus of this event, namely the establishment of a democ-
ratic broadcasting system.

But before doing so, please let me thank the Yerevan Press Club
for having organised this seminar. We had a seminar on a similar topic
in Yerevan in January 2001. Then participants were all from Armenia,
and the focus was very much on Armenian legislation. Now the focus
is broader, we have participants from several countries. This will cer-
tainly be a good opportunity to identify common problems and share
experiences on how to deal with them. Hopefully we will also listen to
some success stories.

Clearly, as we all know, there cannot be a democratic system if the
media, and in particular the broadcasting media, are not able to collect
and disseminate information, ideas and opinions without interference
by public authorities and regardless of frontiers.

This of course requires the establishment of an appropriate legal
framework, in particular for broadcasting, and | will allude briefly to
some of the major principles which, for the Council of Europe, must
underpin such a framework.

In doing so, | will distinguish what | will call structural principles from
content principles.

The first structural principle is the need to establish a genuine pub-
lic service broadcasting organisation which provides a forum for public
discussion in which a broad spectrum of views and opinions can be
expressed, and broadcasts impartial and independent news, informa-
tion and comment. In other words the Council of Europe, recognising
the need to transform the State broadcasters loyal to those in power,
is not advocating a total privatisation of the broadcasting system.
Instead it advocates the establishment of so-called public service
broadcasting organisations. Such organisations shall be a factor for
social cohesion and integration of all individuals, groups and commu-
nities. They shall not sacrifice the pursuit of quality to market forces,
offering programmes which are not normally provided by commercial
broadcasters. In order to guarantee the independence of public service
broadcasting organisations against political interference, their day-to-
day management and editorial responsibility for programme schedules
and the content of programmes must be a matter entirely for the broad-
casters themselves.

Clear points of reference to achieve these essential, objectives can
be found in the Recommendation on the independence of public ser-
vice broadcasting adopted by the Committee of Ministers of the
Council of Europe in 1996.

The second, equally fundamental, structural principle is the need to
establish a fair and transparent system for private broadcast media.

Article 10, paragraph 1, third sentence of the European Convention
of Human Rights clearly allows States to require the licensing of radio
and television stations. However, at the same time, the European
Court of Human Rights has repeatedly held that, although a licensing
system may lead to certain interferences with the exercise of freedom
of expression and information through broadcasting stations, the com-
patibility of such interferences with the European Convention of
Human Rights must be assessed in the light of the requirements of
paragraph 2 of Article 10. This means, in particular, that any interfer-
ence through a licensing system must be justified by “a pressing social
need” and be proportionate to the legitimate objective pursued.

In addition, as indicated in Recommendation (2000) 23 of the
Committee of Ministers of the Council of Europe, the overall regulation of
the private broadcasting media, including the granting of licences, should
be entrusted to an authority which is independent from government and
Parliament and serves exclusively the interests of society at large.



This Recommendation contains a number of provisions which aim
at guaranteeing this independence of regulatory authorities, regarding
the appointment procedure, the composition and incompatibilities, i.e.
who should not be a member of such an authority.

The role of such regulatory authorities is typically to define condi-
tions for receiving a licence to broadcast, to select those who receive
license in a transparent and objective manner and finally to monitor
broadcaster’s compliance with their commitments and obligations.

Over and above these structural principles, let me mention that mem-
ber States of the Council of Europe are also expected to comply with and
ensure respect by broadcasters for certain basic content principles.

A number of these basic principles are contained in the European
Convention on Transfrontier Television, and concern, inter alia, princi-
ples of taste and decency covering respect for human dignity, non-
apology of violence, non-incitement to hatred and the protection of
minors.

The Convention also guarantees the access by the public to events
of major importance for society, ensuring that events like the Olympic
Games are shown in open television. It is also stipulates that advertis-
ing shall be clearly identifiable as such and that the amount of adver-
tising (and teleshopping) shall not exceed a certain limit.

All these content standards, which are widely accepted throughout
Europe, are expected to be reflected in the legal framework for the
media, and in particular the broadcasting sector.

By way of conclusion, let me underline that, for the Council of
Europe, having an appropriate legal framework in place, although nec-
essary, is not sufficient. Of equal importance is the implementation of
such a framework in a manner which respects both the letter and spir-
it of Article 10 of the European Convention on Human Rights.

The political organs of the Council of Europe, namely the
Committee of Ministers and the Parliamentary Assembly, attach partic-
ular attention to this requirement, in particular in the context of the pro-
cedure that they have established to monitor the way in which member
States comply with their commitments.

This being said, the Council of Europe is also aware that it is its
duty to assist member States in order to meet these requirements. The
Organisation is determined to help both the national authorities and
the media to establish a democratic broadcasting landscape. That is
why we are here and that is why we will listen with open mind to what
you have to say about the situation in your own country to be better
prepared to intervene at whatever level necessary.

Thank you for your attention.
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Henrik SELIN

Deputy Director,
Ministry of Culture, Sweden

SWEDISH SYSTEM OF
BROADCASTING REGULATION

BROADCASTING IN SWEDEN

First of all a crucial question: Is mass media and more specifically
broadcasting (still) important? The question may seem unnecessary.
Isn't it obvious? Well, there are those who, for some time now, have
argued that the mass media are becoming less important, that individ-
ual communication is taking over from traditional media use - such as
reading newspapers, listening to the radio and watching television.
Some even say that regulation is out of date and can more or less be
abandoned and replaced with industry self regulation.

Well, here are some facts from Sweden. Media use in Sweden
shows a remarkable stability. Radio, television and newspaper reading
dominate the everyday media use. An average day 90% of the
Swedish population watch TV, 80% listen to the radio and 75% read
the daily newspaper. There have been very little changes in the last
10-15 years, in spite of many more radio and TV-channels and Internet
availability.

| am not saying this to criticise innovation in the field of information
technology. Internet, cellular phones and digital technology are fantas-
tic innovations. But it is important to be clear about that the speed and
depth of technological changes are not that spectacular. Even in
Sweden, with one of the world’s highest degrees of computer avail-
ability, Internet connections and digital broadcasting, the development
is much slower and less profound than was expected. All experience
from media research tells us that people’s media habits and behaviour
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develop slowly and according to specific patterns such as age, social
background, class, income etc. In spite of the many choices available,
people still tend to devote most of their time to radio- and TV-channels
that they think are characterised by a wide variety of content of high
quality, that broadcast free of charge and in the domestic language.

So yes, mass media are still highly important for democratic soci-
ety. Without pluralistic mass media we would not be able to know much
about anything beyond our own direct experience, which is almost
everything. The media must be able to freely scrutinise and criticise all
forms of exercise of power, whether it is public or private. This is why
it is important that media are independent in relation to political power,
to economic interests and to other mass media. Pluralism in the media
environment implies that no single player or group of players should
have the power to direct what is written or said - or concealed - in the
media.

It is my conclusion that traditional media such as radio and televi-
sion will definitely meet the needs of the many when it comes to both
information and entertainment, also for the foreseeable future. But it
will, of course, gradually be complemented by new services made pos-
sible through new technology.

A BRIEF HISTORY OF THE SWEDISH MEDIA SYSTEM

The Swedish media landscape was for many years characterised by
overall stability. Each medium developed independently and was reg-
ulated and financed differently. Until the early 1980’'s broadcasting in
Sweden meant public service broadcasting. Sweden, like most west
European countries, chose to organise broadcasting in the form of
national monopolies. But the public broadcasters have since the start
back in 1925 been regarded as independent companies in the service
of the public, very much in the spirit of British BBC.

The change from the old system to a multi-channel environment
happened rapidly. It was satellite and cable transmissions in the 1980’s
that prepared the way for more profound changes. Once it became
possible for private companies to beam commercially financed televi-
sion into Swedish homes, the long lasting resistance to advertising in
terrestrial television collapsed. In 1991 TV 4 became the first private
and commercially financed terrestrial TV-channel in Sweden.
Commercial local radio was introduced in 1993.
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However, in spite of the many changes the license fee-financed pub-
lic broadcasters still dominate radio and television in Sweden. Today, the
most important groups in the Swedish broadcasting system are:

e  Public service broadcasting - Swedish Television (two TV-
channels, 50% audience share), Swedish Radio (four
national channels, 65% audience share)

e  Private national terrestrial broadcasters - TV 4 (one channel,
25% market share) and four networks of private local radio
stations (about 90 channels, total share of 35%)

e  Satellite and cable television - Swedish channels TV 3
(10% audience share) and Channel 5 (7% audience share)
(both broadcasting from UK). Plus a large number of foreign
channels broadcasting to Sweden via satellite or cable

e  Community radio - about 1,100 participating local non-profit
groupings (associations, churches, local branches of political
parties etc.) with very small market shares.

The terrestrial distribution net is the only means of distribution that
actually covers the whole of Sweden (99,8%). Cable television covers
approximately 35-40% and satellite an additional 25%. This means
that about 35% of the population are dependent on the terrestrial net.

With an early start in 1998, Sweden introduced digital terrestrial
television. 11 broadcasting companies using up to 20 channels are tak-
ing part. There are about 100 000 subscribers. The aim is to be able
to switch from analogue to digital as soon as possible, but no date has
been decided yet. The main reason to digitalise the terrestrial network
is that it leads to a more efficient frequency use, i.e. more opportuni-
ties to broadcast. Satellite as well as cable distribution are both going
digital and the Government believes that pluralism and openness in
distribution is as necessary as pluralism in content.

BROADCASTING REGULATION

Sweden would seem to have been the first country in the world to
establish freedom of the press. In 1766 the Parliament adopted a
Freedom of the Press Act, which in 1809 became a part of the consti-
tution. Constitutional legislation of course has the advantage that it is
normally based on broad support within a society. Amendments to the
constitution call for a more complex and difficult procedure than for
normal changes in legislation.
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Among the basic principles in the Press Act are freedom of estab-
lishment, absence of censorship, anonymity of sources and the princi-
ple of the responsible publisher. Another remarkable feature of the
Swedish constitution is the principle of free access to official docu-
ments. This means that, in principle, every citizen has the right to
access to all official documents kept by the state, its authorities or local
governments. It goes without saying that the work of the media and
journalists seeking information to scrutinize public power is of course
highly facilitated by this principle.

The constitutional law for broadcasting in Sweden, the
Fundamental Law on Freedom of Expression from 1992, covers
almost all existing electronic media, such as radio, television, video
recordings and motion pictures. The Act is an attempt to adapt the
main principles in the much older Freedom of the Press Act. The pur-
pose of the Act is to secure the free exchange of opinions, free and
comprehensive information and freedom of artistic creation. It is stated
that no Government or other public body can examine a programme in
advance or prohibit the broadcasting of a programme on the basis of
its expected content.

This means that the principles of the Press Act prohibiting censor-
ship and allowing freedom of establishment are applicable to the entire
field of modern media. However, there is one important exception, con-
cerning the use of radio frequency spectrum. Due to shortage of trans-
mission frequencies, only a small number of companies have been
awarded licences for broadcasting. This quasi-monopoly status has
traditionally caused special demands to be made on programme activ-
ities. These demands are laid down in the Radio and TV Act.

Licensing

Licensing in Sweden is restricted to such broadcasting that uses the
scarce resources of radio frequencies. This means that it only applies
to terrestrial radio and television, which in turn means that no licenses
are needed for satellite or cable broadcasting.

So, while the Freedom of Expression Act provides the general
framework, the Radio and TV Act contains more explicit information on
what can be regulated in a broadcasting license, i.e. the Act contains
a list on the types of matters the Government can regulate. The rules
that shall apply are laid down in the broadcasting licenses for each
broadcaster. You could describe this as a chain of rules for what the
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Government can and cannot regulate in broadcasting. Any require-
ment in a broadcasting licence must have support in the Radio and TV
Act, which in its turn finds its legitimacy in the constitutional legislation.
For the Press there is no other regulation than the constitution.
However, the press organisations have established their own voluntary
rules - the Code of Ethics.

Today there are four broadcasting companies that hold licenses
granted by Government for national broadcasting; first, the three pub-
lic service broadcasters (I will come back to them) and private TV 4
(one analogue TV-channel). There is no private national radio in
Sweden. Private radio is strictly local. However, most of the local sta-
tions have, like in many other European countries, come to be a part
of four big networks, working together both on content and advertising.

TV 4, as the only commercial holder of a broadcasting license for
TV, has a large advantage on the advertising market since it is the only
private channel reaching the whole audience. All other channels direct-
ed to the Swedish audience are broadcast via satellite and cable, and
therefore only reach parts of the population. For its advantage, TV 4
pays an annual fee to the Government plus a percentage of the adver-
tising revenue each year. In addition, TV 4 has specific conditions on
the content of programming in its broadcasting licence. In many ways
these requirements resemble those of the public broadcasters, but
they are less restrictive.

Supervision

While the press ethical system is exclusively a matter for the press
itself and is controlled by independent bodies on a voluntary basis, the
examining of radio and television programmes is a matter for the state.
The Broadcasting Commission supervises - on a strictly ex post facto
basis - the compliance of programme content with the provisions of the
laws and the broadcasting licenses. The Commission also examines
broadcasts of foreign channels distributed by satellite to the Swedish
public on the basis of EU legislation.

The Broadcasting Commission is composed of a Chairman and six
other members appointed by the Government. The Chairman and vice
chairman are senior judges and the other members represent various
sectors of society. The Commission acts primarily as a complaints board
where anyone can raise his or her complaints. Normally the Commission
restricts its intervention to the issuing of public statements that broad-
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casters must publish. But it can also impose a fine on broadcasters that
violate rules relating to advertising and sponsoring. Repeated violations
of the content rules of broadcasters can, although this has never hap-
pened, lead to a decision to revoke a broadcasting license.

PUBLIC SERVICE BROADCASTING

Public service broadcasting in Sweden is in many ways part of the
European tradition. But there are also differences. The special status
and independence of public service broadcasting in Sweden concerns
basically three things. First, they have a mandate to work in the ser-
vice of the (whole) public. Secondly, the organisation is arranged to
secure integrity and independence. Thirdly the public broadcasters
have a unique source of financing - the licence fee. All the measures
and arrangements that | will talk about here have one very important
objective and that is to promote the independence and integrity of the
public broadcasters at the same time that the overall mandate is for-
mulated in the interest of the general public.

Mandate

There is no specific legislation regarding public broadcasting. But it is
Parliament that decides - after a proposal from the Government - on
the overall principles for public service broadcasting in Sweden. This
is normally done for a specific period - for the time being 1997-2001.
In view of the profound importance of broadcasting there is a tradition
in Sweden to forego these decisions with a parliamentary preparation
committee with representatives from all parties. The Government
attains to achieve as broad solutions as possible. Parliament has in
June 2001 decided on the overall framework for the next period of
licence, which will be a four-year period (2002-2005). After the
Parliament’s decision the Government grants the broadcasting licens-
es in accordance with the guidelines in the Parliament’s decision.
The public service remit consists of two pieces of regulation: 1) the
broadcasting license and 2) conditions related to the annual funding
decision. In the broadcasting licences the Government formulates the
mandate in terms of programme content. The fundamental principles
have more or less been the same since the 1920s, i.e. that everybody
in the country should have access to a wide variety of programming of
high quality, that the broadcasters shall be independent of both the
state and commercial interests. The broadcasts shall contribute to the
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free formation of opinions and meet requirements of impartiality and
accuracy. There are also specific programme requirements for e.g. cul-
ture, children, minorities and the handicapped. Another important
aspect is that the broadcasts shall reflect the country as a whole and
that programmes therefore shall be produced in different parts of
Sweden. The funding decisions set up the economic framework, rules
for accountability and follow-up of activities. The paragraphs regulating
public service broadcasting are formulated in quite general terms. The
purpose is not to govern in detail but rather to give a general frame-
work for programme content. The examining of the programme
requirements is carried out by the Broadcasting Commission.

Organisation and Ownership

The three public broadcasters in Sweden (Swedish Television,
Swedish Radio and Educational Broadcasting) are independent (Ltd)
companies that have never been owned directly by the state but have
always had owners independent from the state. Until the 1990's the
ownership was shared between various so-called “popular move-
ments” (NGO’s) such as trade unions, co-operations, educational
organisations etc. - and the daily press and industry organisations. In
the early 1990’s many of these organisations were beginning to devel-
op interests in private broadcasting and therefore felt that they could-
n't remain as owners of the public broadcasters. A new system had to
be created.

In 1994 the Parliament decided that the Government should estab-
lish a foundation with no other purpose than to own and administer the
shares of the three public broadcasters. The foundation functions as a
buffer between the broadcasters and the state. The aim of the founda-
tion is to promote the public broadcasters’ independence and integrity.
One point is also that the foundation is a form of organisation that is
difficult to dissolve. The Government appoints the board of manage-
ment of the foundation, but this is done in proportion to the political par-
ties’ mandates in Parliament. There is a system to make sure that a
change in the power of Government cannot totally change the founda-
tion’s composition after only one general election to Parliament (every
four years). The foundation appoints the members of the boards of
management of the public companies and the Government appoints
the Chairman. The boards of management are not involved in discus-
sions on specific programme issues.
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Funding

Swedish public service broadcasters have never had commercial
advertising, something that has not changed even though private com-
mercial radio and television is now on the market. Neither has the

financing ever come from the state budget. Instead all resources

(except a very small proportion of sponsorship revenues for TV) come
from the audience via the licence fee that is set by Parliament (today
SEK 1.668 per year = $ 150). Here Sweden differs from many other
European countries. The main reason for the strict non-commerciality
is the concern for the broadcasters’ independence and integrity. The
Government has always been of the opinion that even a part of adver-
tising would create a dependence of commercial revenues that would
negatively affect programme output and overall integrity. Licence fee
funding has been considered a more stable and independent form of
funding, and it is not directly connected to the state. An argument
against state budget grants is that it would risk creating a closer link
between the state and the broadcasters since funds for broadcasting
would have to be considered annually side by side with all other
Government expenditure. This would also risk an unstable income
source, especially in bad times.

Discussion

As you can see, there are no legal guarantees for the kind of public
service broadcasting that we see today. And of course the public
broadcasters are in a sense dependent on the state. In theory, there is
nothing that hinders the Parliament from deciding that the licence fee
should be seriously diminished, or that the boards of management of
the broadcasters should be directly appointed by the Government, or
for that matter that there simply should be no public service broad-
casting. However, this is most unlikely. Support for public service
broadcasting in Sweden - both political and popular - implicates that it
will have a long future yet. And even though the broadcasters in one
respect are dependent of the state no one really imagines that there
would be direct influence on the programming. The tradition to seek
broad solutions from all political parties also has a balancing function
on what changes can be made.
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Broadcaster independence can of course not only be guaranteed
by regulation and legislative measures. To a large extent this is the
result of the values and traditions of the surrounding society. And of
course strong journalistic organisations are important. Most important
is how the media is perceived by citizens. For the legitimacy of public
broadcasting, which is financed by everybody through a licence fee, it
is extra important that people see them as independent from the state
and that they actually do offer something of value that other broad-
casters don't.

Research in Sweden on people’s confidence in different institutions
in society shows a decrease over time for most institutions, for
instance for political institutions and for politicians. However, people’s
confidence in the media in general is still very high. And among the
media the Swedish public has the most confidence in the public ser-
vice broadcasters, especially their news reporting and coverage of
society. Public broadcasters are mainly associated with values such as
reliability, impartiality and professionalism. It is also to the public broad-
casters that the audience turns when larger unexpected events hap-
pen and in situations of crisis.

There is much good to be said about the present situation with a
dual system, i.e. on one side private radio and television financed by
advertisements or subscription and on the other side a non commer-
cial radio and television in the service of the public, financed by licence
fees. It has become more and more common to talk about the healthy
impact of strong public broadcasters as benchmarks for quality and
variety and that this has a positive effect on commercial broadcasting.
And of course the competition from commercial broadcasting has been
important for the former monopoly broadcasters too. They have had to
work harder, be more efficient and in many ways their programming
has improved.

Another reason that public service broadcasting is important is that
it can function as a counterbalance to concentration of power in the
media sector. The more a country relies on commercial broadcasting
the greater the risk that you are heading towards a situation of re-
monopolising of this market, only with fewer rules than today. The
notion of free and perfect competition on a market is not a situation that
is given once and forever, especially not in the media sector. Any
media system must constantly strive to support pluralism and healthy
competition both in content and distribution. This is necessary for an
open debate climate and arenas for public opinion.
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FUTURE REGULATION IN VIEW OF EUROPEAN
INTEGRATION AND TECHNOLOGICAL
DEVELOPMENTS

First of all | would want to stress that there seems to be no reason -
and no political will in Sweden for the time being - to abandon the pre-
sent objectives for media policy, i.e. supporting freedom of expression,
pluralism, the independence and availability of the media and prevent-
ing harmful media content.

It is difficult to adapt existing legislation - both the restrictions and
the freedoms - to new media technology. This is especially true for the
Internet.

One important reason is that Swedish media legislation is tradition-
ally based on the form of distribution technology used. The conver-
gence of different media forms and the development of new media ser-
vices imply various problems concerning the boundaries between and
the interpretation of different legislation. One example is the boundary
between broadcasting and telecommunication legislation. Here we
also see a clash between different rules and values. Companies con-
cerned with technology normally have a more economic culture while
media companies have a journalistic tradition, and this is of course
reflected in the regulative systems.

Another effect of digitalisation is that frequency scarcity will be of less
importance. This was already the case with satellite and cable distribu-
tion. This may of course limit the possibilities for Government to impose
restrictions on broadcasters. Today TV 4 is the only broadcaster that via
the terrestrial net reaches the whole country and subsequently TV 4 has
certain restrictions and requirements on programming which has been
positive for the audience. In five to ten years there might be 15-20 chan-
nels. Hopefully all these new channels will actually increase the choice
and pluralism for the viewers, but experiences from multi channel televi-
sion tells us that this is not necessarily the case.

Convergence has lead to a large preparation work both in Sweden
and in the EU to review different systems of regulation. It is too early
to tell exactly how this development will affect the Swedish regulative
system, but it is clear that it will do so.

Coming back to my initial words, | would like to end by saying that
any future regulative measures will definitely have to take into account
the large impact of broadcasting and its importance for democratic
society. All changes in regulation systems must fully take into account
the aspects and values of journalism and the freedoms of the press
and expression, also in new media forms. These values can never be
taken for granted. There will also in the future be a need to provide,
through both regulative and positive measures, support for traditional
as well as new media services, both in its public and private form.
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FREEDOM OF EXPRESSION,
MEDIA FREEDOM AND

CONTENT REGULATION

1. Introduction

The extent to which governments can regulate the content of media is
very clearly defined by international law and standards, and the prac-
tice in the established democracies. If a society is to be defined as
democratic and having free media, then national media regulation
must be in compliance with these standards. This article examines the
international standards, with a particular focus on broadcast media and
on media during election periods.

Under international law there is only a very limited number of
grounds on which media may be either restricted from carrying certain
content, required to carry information, or punished post-publication for
the material carried. The three main justifications for such legislative
restrictions or requirements are:

1. Restrictions or requirements contained as part of broadcast
licence conditions in the interests of ensuring plurality and
diversity in the broadcast sphere;

2. Sanctions post-publication in line with international standards
on grounds such as protection of national security, of the right
to privacy or the right to a reputation;

3. Requirements to carry information in exceptional circum
stances: normally, only either at times of elections or in times
of national emergencies.
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Each of these justifications will be examined in greater detail below,
but first it should be noted that any government interference in the right
to freedom of expression and information, including the right to media
freedom, must be carefully balanced against the fundamental -
although not absolute - right to freedom of expression and information,
and its central importance in a democratic society.

2. The Importance of Media Freedom &
Plurality of Content

The mass media is the primary mechanism by which the rights to free-
dom of expression and freedom of information (rights set forth in Article
10 of the European Convention on Human Rights and Article 19 of the
International Covenant on Civil and Political Rights) are enjoyed. As
the Inter-American Court has stated:

It is the mass media that make the exercise of freedom of expres-
sion a reality. This means that the conditions of its use must con-
form to the requirements of this freedom, with the result that there
must be, inter alia, ... guarantees for the protection of the freedom
and independence of journalists.

For this reason, media freedom is regarded as being of fundamen-
tal and essential importance to a democratic, open society. Particularly
important is the role that mass media play in the political process and
in facilitating debate on matters of public importance. In democratic
societies, the mass media is not just the means by which political and
other leaders provide information to citizens, but also the means by
which all members of the public may discuss matters of public concern
and is one way to raise issues with elected representatives.

For the media to play the role of providing a forum for debate on
matters of public importance and other issues of interest to the whole
or segments of the public, it must be possible for the media to carry a
wide array of content. It is for these reasons that governments are con-
strained from putting limitations on media freedom beyond the very
narrowly defined restrictions permitted by international law, including
Article 10 of the European Convention. These permissible restrictions
include sanctions for information which violates rights such as privacy
or reputation and which threatens to damage national security, and are
further examined in Section 4 below. It should be stressed that
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although international law does permit restrictions on the content of
media, these may only be controlled through post-publication sanc-
tions. In other words, any form of censorship by prior control of the
media, or what is known as prior restraint, is not permitted.

2.1 The Obligation to Promote Plurality &
Electronic Media

In addition to their obligation not to interfere with the media, govern-
ments are under a positive obligation to promote plurality and diversi-
ty within the media sphere. This is part of any government’s duty to
ensure that everyone is able to enjoy the right to freedom of expres-
sion and information. Furthermore, in order for the media to play a role
in ensuring a genuine and free debate, there needs to be a plurality of
opinions within the media.

Governments therefore have an obligation to ensure that media
freedom is accompanied by a plurality and diversity of voices and
viewpoints. When it comes to broadcast media, this means plurality
both within the publicly-funded media and also in the entire broadcast
media space. As there is a limited number of terrestrial frequencies
over which broadcast media may be distributed, the traditional justifi-
cation has been that given the scarcity of channels, combined with the
cost of television production, and the powerful influence of the broad-
cast media, for there to be real plurality, television channels may be
held to certain conditions through the issuance of broadcast licences.

This approach is supported by Article 10 of the European
Convention on Human Rights which in Article 10(1) states that the
rights to freedom of expression and information shall not “prevent
States from requiring the licensing of broadcasting, television or cine-
ma enterprises”. So, whilst Article 10 is quite clear that the right to
freedom of expression and information shall be exercised “without
interference by public authority,” it is acceptable that a system of
licensing may be set in place for broadcast media. Further details on
what may be included in the licence agreements is examined in
Section 3 below. The licensing mechanism also serves to meet the
State’s obligation to ensure the existence of criteria which promote and
ensure diversity and plurality in the broadcasting sphere.

Some commentators feel that in today’s information-rich world with
an increasing number of television channels arriving by not only ter-
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restrial broadcasting but also cable, satellite, and increasingly the
Internet, such distinctions become less relevant and that broadcast
media should be free to carry whatever content the owners and edi-
tors of the media choose. Whilst new developments in digital terrestri-
al broadcasting may eventually lead in this direction, the current stan-
dard is clearly that the state may have a system of licensing which
places obligations on broadcasters, and indeed that a public television
and public radio be operated specifically to serve all sectors of society.

2.2 A Right of Access to the Media?

One question which frequently arises is whether there exists a right of
access to the media, particularly the broadcast media and very specif-
ically the public media (state- or publicly-funded media). Under inter-
national law there is no general right of access to the media by indi-
viduals. The European Commission on Human Rights stated that
Article 10 of the Convention cannot be taken to include a general and
unfettered right for any private citizen or organization to have access
to broadcasting time on radio or television in order to forward his opin-
ion, save under exceptional circumstances, for instance if one political
party is excluded from broadcasting facilities at election time while
other parties are given broadcasting time.

At the same time, all individuals have a right to freedom of expres-
sion and the right to express themselves through any media. Anyone
has the right to found and run a print media enterprise, and the only
restrictions on engagement in broadcasting are as described in section
2.1 above. It should be stressed that any natural or legal person has
the right to apply for a broadcast licence and to engage in the produc-
tion of audio-visual material for subsequent broadcast by a licensed
broadcaster. Furthermore, with the Internet and convergence of tech-
nologies (a website can include both written, audio and visual materi-
al) these distinctions are blurring and the right to communicate through
different media is increasingly within the reach of all.

3. Content Requirements in
Broadcast Licences

As noted above, the combination of the scarcity of traditional frequen-
cies and the governments’ obligation to promote pluralism leads to the
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possibility of certain conditions being imposed on broadcasters, often
as part of broadcasting licences. The content requirements in broad-
casting laws and broadcasting licences relate to certain types of pro-
gramming which it is agreed will be carried, and these are examined in
a bit more detail below.

In addition, the broadcasting licence system provides a mechanism
for prohibiting broadcasters from carrying certain materials which are
considered likely to be damaging to public safety, health or morals.
There are international standards about the types of material which is
prohibited. One area of particular focus for content restrictions relates
to advertising. It is common that broadcast media (and sometimes also
print media) are constrained from carrying advertising for tobacco,
alcohol, and prescription drugs. Furthermore, some broadcast pro-
gramming is restricted to certain times, such as the erotic or violent
material being relegated to later hours when young children are likely
not to be watching television. Another system is that broadcasters are
required to carry warnings so that viewers can be alerted to a poten-
tially disturbing scene or something which might be shocking for chil-
dren. It should be stressed that such standards do not relate to politi-
cal matters because of the importance of political debate and the dan-
gers inherent in the government setting standards with respect to pre-
broadcast restrictions on political material. One exception is restric-
tions on political advertising - see Section 5 below.

Other content requirements might relate to the coverage of minori-
ties. If in one particular state there is an area with a high concentration
of a minority (linguistic, ethnic, or other) then one of the conditions for
having a broadcast frequency for that region is to have a certain per-
centage of broadcasting in the language of that minority, or program-
ming made by and for that cultural group. At the national level, certain
frequencies might be reserved for stations which carry programming
for minority interest groups, such as social or cultural minorities, sexu-
al minorities (homosexuals), educational programming, et cetera.

An increasingly common trend in many parts of the world is to
reserve local radio frequencies for “community radio” stations, which
are those made for and directly serving a small community, focusing
on local news and issues rather than the more mainstream broadcast-
ing likely to attract larger audiences in a wider territory. Many of such
stations are also not-for-profit, and often the broadcast regulator
(broadcasting council) will often hold separate tenders or other appli-
cation processes for frequency licences for such stations.
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One common requirement of electronic media laws and license
agreements is that news coverage by radio and television stations be
balanced at all times. For the public media this is an absolute require-
ment set out in European standards, even if often not respected, par-
ticularly in many transitional democracies still moving away from
hands-on government control of the state-funded media. For private
media, this is also usually a requirement (often complemented by a
prohibition on political parties owning TV or radio stations) and is
supervised by monitoring by both the broadcast regulator and often
also by independent media watchdogs. Another formula tried in some
countries in transition has been the French three-thirds model which,
broadly speaking, requires that in terms of political news coverage,
one third of airtime be given to each of the government, opposition,
and presidency. The problem with this model is that where governing
majority and president coincide, there is immediately an unequal two-
thirds to one-thirds weighting. The recommended formula is to leave
decision making on the content of information programmes to the edi-
torial staff, be it of public or private media, and to ensure genuine inde-
pendence from political interference complemented by the account-
ability mechanism of monitoring which can result in post-broadcast
sanctions for broadcasters which deliberately and repeatedly breach
the requirements.

Another highly contentious content-related issue is whether it is
acceptable for legislators to require that media carry a certain per-
centage of domestic production. A typical example might be that 40%
of content has to be domestic, and - in Europe - that a total of 60%
(including the 40%) be European,; this leaves 40% for non-European
content. While some requirements are generally recognized as neces-
sary in order to stimulate domestic programme production rather than
having relatively cheap international programming dominating, such
measures should be approached with caution. In a transitional situa-
tion, the domestic content requirements should be introduced gradual-
ly, giving broadcasters time to reach the desired limits over a period of
a few years. Another effective strategy is to require the public media to
buy in a certain percentage of content, for example 25%, from private
producers thus supporting the development of an indigenous pro-
gramme production industry which will supply material to private
broadcasters as well. All such content requirements should be very
carefully framed to ensure that they actually meet the intended goal,
and do not either allow for political interference or place impossible
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obstacles in the way of private media which can be highly counterpro-
ductive to the development of the domestic media market - and runs
against a government's obligations to ensure plurality and diversity in
all sectors of the media environment.

4. Permissible post-publication sanctions

As already noted, international instruments do permit some sanctions
on the right to freedom of expression and information, but this is strict-
ly limited by international law and must be clearly defined in national
law. These sanctions include for publication of material which dam-
ages national security, invades the privacy of private individuals, or
false information which damages the reputation of natural or legal per-
sons.

It is important to stress that such sanctions should be clearly
defined by law, and that any penalties or awards should only be
imposed post-publication through after a court hearing and subject to
appeal. When it comes to invasion of privacy or attacks on reputation,
the democratic standard is for civil cases only to be possible, rather
than criminal charges being brought. Furthermore any sanctions or
damages should not be disproportionate nor likely to have a chilling
effect on freedom of expression, hence prison sentences are widely
seen as excessive for speech offences, as are high fines or monetary
awards which are likely to bankrupt a media enterprise.

Both Article 19 of the ICCPR and Article 10 of the ECHR allow for
some narrow restrictions on the right to freedom of expression. Article 10
goes the furthest with the restrictions permissible under paragraph 2:

The exercise of these freedoms since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are neces-
sary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of
the reputation or rights of others, for preventing the disclosure of
information received in confidence, or for maintaining the authori-
ty and impartiality of the judiciary.

It is important to highlight that these restrictions are accompanied
by a three-part test for determining the legitimacy of any restrictions
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imposed on freedom of expression or information. This is the phrase
“prescribed by law and ... necessary in a democratic society”. So a
state must establish that any restriction meets the three conditions of
(1) being “prescribed by law”, (2) having a legitimate aim (namely one
of those enumerated in the treaty) and (3) being “necessary in a demo-
cratic society” to promote that aim.

To be “necessary” a restriction must be more than merely “reason-
able” or “desirable”: a “pressing social need” must be demonstrated,
the restriction must be proportionate to the legitimate aim pursued, and
the reasons given to justify the restriction must be relevant and suffi-
cient. The European Court has stressed that, in evaluating a particular
restriction, it is faced “not with a choice between two conflicting princi-
ples but with a principle of freedom of expression that is subject to a
number of exceptions which must be narrowly interpreted.” When it
comes to freedom of expression, political expression and expression
on matters of public interest are deemed as particularly important in a
democratic society and therefore highly protected.

The European Court of Human Rights has increasingly upheld the
principle of freedom of expression as having fundamental importance
and has considerably narrowed the permissible restrictions, particular-
ly with regard to criticism of political figures and public discussion on
matters of public concern. Political figures should therefore tolerate
criticism and should prefer other means at their disposal to respond to
critical or provocative statements, even if they are inaccurate but not
maliciously so, recognizing that strong statements are an inherent part
of the back and forth of political debate and part of the process of
democratic enquiry by which governments are held accountable -
something which is particularly true and important at times of elections.

An equally important principle is that media should not be liable for
statements made by others which are reported or broadcast, especial-
ly if the journalists do not endorse the statements and particularly if the
statements contribute to public debate on matters of public impor-
tance. This principle was established in a case from Denmark to the
European Court of Human Rights (Jersild v. Denmark) in which a jour-
nalist was convicted of disseminating hatred for broadcasting hate
speech by racist youths. Arguing that the TV programme was in the
interest of letting the Danish public know about the sentiments of cer-
tain sectors of society, the journalist challenged his conviction at the
European Court in Strasbourg, which overturned the judgment. This
case set an important standard of protection of media for carrying con-
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tent which may be sanctioned under national law in line with interna-
tional standards. This is particularly important with regard to state-
ments made during political debate, especially at election times.

In addition, it should be noted that the right to freedom of expres-
sion as stated in Article 19 of the ICCPR and in Article 10 of the ECHR
is extended by statements in other articles of the treaties, most
notably, the prohibition of discrimination. Governments may not dis-
criminate between different media enterprises. For example, state sub-
sidies or tax exemptions must be applied in a non-discriminatory man-
ner to all media. Access to information, in particular, must be granted
equally to all media if a violation of the combined rights of media free-
dom and non-discrimination is not to occur.

5. Requirements on Media to Carry Information

There are very limited possibilities for governments to require media to
carry specific content, beyond the very broad thematic material agreed
as part of a broadcast licence as examined in Section 3 above. Some
broadcasting laws permit governments to require information to broad-
cast at times of national emergencies, particularly disasters such as
earthquakes, hurricanes, forest fires, et cetera. These provisions are
generally seen as acceptable by international media freedom lawyers
although there is a constant need to guard against their misuse. In par-
ticular such provisions could lead to a temptation to use natural disas-
ters for propaganda purposes or require information to be carried in an
attempt to cover government incompetence or wrong-doing, which is
clearly unacceptable.

One of the trickiest issues is when a state is facing a time of con-
flict, be it an internal or external violent threat. On the one hand, if a
country is at war, then special considerations apply, on the other it is
precisely at such times of national crisis that it is imperative that gov-
ernments are carefully scrutinized in their actions and that the public is
sufficiently informed, able to debate the necessity and proportion of
any military or other actions undertaken in their name.

5.1 Elections
A clearer issue is that special regulations may apply to the broadcast

media, and even to a certain extent to print media, at times of elec-
tions. Elections are an essential element of modern democratic soci-
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eties and the right to participate in free and fair elections either as vot-
ers or candidates for government is a fundamental human right which
is contained in various international instruments, including Universal
Declaration of Human Rights (1948) in Article 21. In order to ensure
that this is a balanced and open process, most established democra-
cies have special provisions for media coverage of elections. This sec-
tion examines these regulations.

If an election is to be free and fair, the electorate must be in a posi-
tion to make a free and informed choice about the candidates they
select to represent them in government. The voters therefore need
information about the candidates, and of course the candidates and
parties will want to present themselves to the potential supporters.

There are many ways in which a candidate can inform potential vot-
ers about his or her views, and how he or she intends to act if select-
ed for public office. These include campaign meetings and rallies dur-
ing which candidates address voters and voters put questions directly
to candidates. Voters will also get information from printed campaign
propaganda distributed to people’s homes or displayed in the streets,
such as fliers, leaflets and posters. Some voters may be made aware
of candidates or parties by other promotional materials such as
badges, hats or balloons.

In modern societies, however, where millions of people may be vot-
ing to elect a relatively small number of people to government, it is
often difficult or impossible for the candidates to meet and speak to all
voters personally. Candidates therefore rely on a form of communica-
tion which can reach millions of people at a time to get their message
across: the mass media, be it newspapers, radio or television.

Media coverage of the election campaign, the personalities and the
issues has become an essential element in the modern electoral
process. Indeed, it is such an important element of elections that it is
widely held that if media coverage of an election is not free and fair,
this may prejudice the result of the ballot, even to the extent that the
elections as a whole may be judges not to have been free and fair.

The electoral process consists of a number of different phases all
of which are essential to free and fair elections. The issues which will
be covered by the media during each of these different stages varies,
for example prior to the official election campaign period and after
results have been declared. The way the media may be constrained by
national laws during these periods also varies. In terms of content reg-
ulation, the most important periods are the actual campaign, the reflec-
tion period, and voting day.
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5.2 The Campaign Period

In some countries this is an informal period with an intensification of
campaigning in the run-up to the day of the election, as happens, for
example, in the United States. In other countries the electoral law
specifies a distinct campaign period. Certain campaign activities -
such as rallies or advertising - are not permitted before this day and it
is the expenditure of funds by candidates and parties during this peri-
od which will be measured if the law places a ceiling on expenditure.

It will also be during the campaign period that the media is permit-
ted or required (depending on the law) to transmit direct access pro-
grammes which remain under the editorial control of the political party
or candidate. These are usually Party Election Broadcasts for which
time has been allocated according to the electoral law or some other
regulation or agreement; this category also includes paid political
advertising.

5.2.1 Party Election Broadcasts

Political parties or candidates may be given direct access to the media
during the campaign in order to present their messages directly to the
public. These broadcasts are wholly under the editorial control of the
parties themselves, although they may receive some technical assis-
tance from the television station, which, if it is made available to one
candidate, should be made available to all equally.

The allocation of time for such broadcasts will depend upon the
electoral law and/or other arrangements. In virtually all Western
democracies, public broadcasting channels are required to make time
available for direct access programmes and in many countries private
media are also required to carry these transmissions. The United
Kingdom is an example of this practice.

There are a number of different models for allocating time, often in
agreements worked out in negotiations between the broadcasters and
the political party, and often based on numerical calculations which
take into account the number of seats held or being contested, the
results of the previous election, the standing of the parties in recent
opinion polls, the size of party membership, and the length of the
party’s existence, or sometimes a combination of these (as in
Germany where most of these factors are taken into account!).
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The allocation of airtime can be a major bone of contention from the
outset of an election campaign, particularly if it has been decreed by the
government or parliament in a way which favours the incumbent party of
government. This may be one of the areas where political parties appeal
to an independent election commission or other body charged with tak-
ing complaints about the free and fair nature of the elections.

The times at which party political broadcasts are shown is another
potential hot point of dispute. Clearly there are times when more peo-
ple watch television than at other times. Broadcast slots should be
allocated in a way so as to ensure that no party has an advantage. It
is preferable also that the allocation of time slots is not based only on
the numbers of viewers but the viewer profile. For example, many peo-
ple may watch a popular lunchtime drama but they may be housewives
and not the socio-economic group that the political party needs to
reach. Usually just before or after the main evening news is the most
advantageous time slot.

5.2.2 Paid Political Advertising

It may be permitted for political parties to purchase additional adver-
tising in the media. Such advertising is most likely to be in the form of
short broadcasts of the same type as the Party Election Broadcasts; it
may however include programme sponsorship.

Some argue that the right to political advertising is an integral part
of the right to freedom of expression and information. In the US the
only constraint is that broadcasters must offer airtime either free or
paid on a non-discriminatory basis, a restriction which has been ruled
to be compatible with the First Amendment.

In many Western democracies paid political advertising is permit-
ted, including at times of elections, though often with some restrictions
or conditions (Australia, Canada, New Zealand, Germany, the US,
Italy, Bulgaria, Hungary and Poland). Elsewhere it is not permitted at
all (Netherlands, Norway, Sweden, the UK, Ireland, and Spain).

In France paid political advertising is permitted outside of election
time but the Conseil supérieur de l'audiovisuel (the broadcasting
authority) may place limits on how much parties can spend on adver-
tising. Itis also allowed outside elections in Austria, Israel, and Japan.

The price for political advertising must be set at a rate which makes
it affordable to the majority of political parties if it is not to be discrimi-
natory. This rate could quite conceivably be below normal commercial
rates, which, even in less developed economies, can be artificially
inflated because of advertising by wealthy multinationals.
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5.3 Restrictions on Reporting During the
Reflection Period

Next comes the reflection period, a concept which does not exist in all
countries. This is a period of time, usually decreed in an election law,
between the end of campaigning and the start of the voting. Reflection
periods are obligatory in France (seven days), in ltaly (one day), in
Sweden (one day). In the UK there is voluntary abstention on polling day.

The reflection period is intended to give voters time to reflect on all
the information they have received during the campaign and to take
their time in deciding for whom they will vote. It is designed to prevent
the voter from being swayed by a last minute publicity stunt from one
candidate or another.

Many domestic election laws prohibit the media from carrying infor-
mation which may sway the voter during this period. Such information
includes not only campaign propaganda from the candidates but also
more objective information such as the results of opinion polls. Once,
however, the polls have closed, the media should be free again to dis-
cuss the election and the predicted and actual results, to scrutinize the
fairness of the process, and to monitor the transfer of power during the
post-electoral period without constraint.

6. Conclusions

In conclusion, it is clear that international law and comparative stan-
dards do allow governments to place restrictions on the content of
broadcast media, through a combination of requirements contained in
laws and licence agreements and through possible post-publication
sanctions for breach of certain laws. At the same time such content
requirements and restrictions must be limited and must be proportion-
ate. They must also be as necessary in a democratic society including
to ensure democratic debate and to allow public to hold its government
accountable. Under no circumstances should regulations about con-
tent be used to prevent the expression of certain ideas and opinions or
the dissemination of information merely because it found undesirable
or unacceptable by the government or any other sector of society.
Rather, content requirements must be established to promote the legit-
imate aims of protecting the right to freedom of expression and ensur-
ing plurality and diversity in the media sphere.
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REGULATION AND
SUPERVISION OF BROADCASTING

The regulation of the electronic media is associated with a number of
specific problems. First, there is not as yet a law in Russia that would
regulate the broadcasting sphere. Such a law was being developed in
late 1980s, there were several versions, but they all were either
declined by the President or did not pass the Parliamentary hearings.
The last of these draft laws was considered in the first hearing in 1997,
but, having not passed the second hearing, was brought back to the
first-hearing status in 2000, and finally, rejected by the State Duma.
This means that a new concept needs to be developed and a different
text must be presented.

What is the main problem here? Out of all media the television is,
certainly, the most effective and the most important for the power bod-
ies. This medium is the most influential, quick to react and accessible
by the whole population. Unlike press, the television is free of charge
in our country, for various reasons newscasts are viewed by everyone
and many people watch the political programs. The television can pro-
duce the greatest impact on the audience. So a lot depends on who
will be controlling the television. To maintain or change the power bal-
ance in the society the question of whether the President, the
Government of the Russian Federation, the Parliament or public bod-
ies will be controlling the television is of extreme importance. This is a
serious problem existent all over the world. It is given different solu-
tions in different countries.

34

Naturally, the President of the Russian Federation wishes his
administration or the Government to control television, the Parliament
at first intended to grant this right to itself solely, as to body entitled to
express the public concerns, at some stages ideas of attracting repre-
sentatives of the public to the control bodies were raised - the notion
of the broadcast law underwent repeated changes. Yet, the core
remained unchanged - the fact that to this day the TV and radio broad-
casting is not legally regulated. Since the sphere is not legally regulat-
ed, it is regulated by the acts of the RF President and governmental
decisions, which, being not required to comply with a special law, cre-
ate a legislative field in the area for themselves.

The Law on TV and radio broadcasting was developed simultane-
ously with the Media Law in late 1980s - early 1990s. Yet, as it was ini-
tially implied that the Media Law would set basis for all the kinds of
media, it also made certain provisions on the regulation of the TV and
radio broadcasting. As a result, there appeared five articles stipulating
the establishment of the Federal Commission on TV and radio broad-
casting, authorizing it to grant licenses, prohibiting the interferences in
the air and providing the terms of storing materials of radio and TV pro-
grams (Articles 30-34). While the Law has been in force since 1992,
this Commission has never been formed because there is no law on
broadcasting. In this regard the Articles on the Broadcasting
Commission are “dead”, that is, they are not working. The have never
worked, are not working now and most probably will never work.

The most important part of the control over broadcasting is the
licensing of TV and radio companies. The control primarily is embod-
ied in licensing. What is the nature of licensing? In essence, licensing
is the authorization granted by the state (or local self-administration
bodies) for exercising certain activity and control over the compliance
with the license requirements. Many spheres are subject to licensing
in our and many other countries. Thus, to teach journalism the institu-
tion of higher learning must pass state accreditation and receive a
teaching license. This means that the state authorizes certain school
to teach journalism and grant appropriate higher education diplomas;
to get a license of this kind the institution must prove that it has a suf-
ficient number of experienced lecturers, employs a big proportion of
advanced degree holders, professors, publishes scientific and
methodological literature, has the necessary facilities, etc. In this case
the state grants the school a license. If one wants, for example, to
clean the yard of this institution, he does not have to get a license for
this; this activity can be exercised by simply being hired to do the job.
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The state license is not needed to edit a newspaper either. The state
does not intervene in this sphere and does not say who is eligible (in
terms of the qualification, experience, education) to edit a newspaper
and who is not. Licenses are necessary to exercise many activities,
e.g., all kinds of pharmaceutical and medical activities, the production
and repairing of military systems, manufacturing of sound carriers, etc.
That is, there is whole number of activities, “the implementation of
which may lead to the breach of rights, legal interests, morals and
health of citizens, the defense of the country and the security of the
state, and the regulation of which cannot be accomplished by means
other than licensing”. This is stated by the main law regulating the
licensing procedures in Russia, the Federal Law “On Licensing Certain
Kinds of Activities” (1998).

Itis important to understand the difference between the licensing of
TV and radio companies and the registration of the media. The regis-
tration is mandatory for the media, but at the same time it is actually of
informing nature: the applicant submits all the necessary data, no one
loses time checking them, no one files queries with competent bodies
to find out whether you truly reside at the address given and whether
you truly can publish a newspaper. Actually the application is evaluat-
ed only through what is written in it, the applicant pays an insignificant
fee and is granted a right to found a medium. This medium can be both
a newspaper or a magazine and a TV or radio program. After which, if
you want to publish the newspaper, you are arranging it with the pub-
lisher; if you want to be engaged in TV and radio broadcasting, you
must undergo licensing. Licensing, as | have already said, is an autho-
rization on behalf of the state to engage in broadcasting activities.

One important attribute is common for registering and licensing - it
is the fact that if in reality you do not violate the law, both are granted
to you for life. In essence, after the end of 1940s-1950s in the USA and
since the 1980s in the Western Europe there are no frequencies
appearing and the new licenses are not granted: the market is already
divided. Those who received licenses then still use the frequencies
allocated and will use them as long as the licensing principle exists. In
all countries there is a system, under which, if you do not make seri-
ous violations, you can prolong your license infinitely, you can re-sell
or concede it. The prolongation procedure, at least in the USA, is cur-
rently confined to the necessity to send a postal card to the address of
the licensing body once in a few years.

Truly, where can these countries get a new frequency from? It is we
that have demilitarization and conversion, it is we who have never had
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commercial broadcasting, we had no serious stock-taking of vacant
frequencies. These frequencies are being occupied only now, but with
the current speed of development of commercial broadcasting in
Russia there will be no new “vacancies” in some ten years. For this
reason the way the licensing process is done now, at the turn of the
century, will determine the whole television picture in the country for
the coming years and maybe decades. The one who gets a license
now will in fact hold it eternally.

LICENSING AND THE LIMITED
FREQUENCY RESOURCE

Licensing the TV and radio broadcasting differs from licensing in other
spheres, as it is not anyone who is capable of exercising this activity
that can get the license. This is linked to the concept of the limited fre-
guency resource. What does the limited frequency resource mean?
This concept was expressed in 1920s, according to it, the air is not
boundless and is not infinitely extensible. All those willing to broadcast
cannot do that as the frequencies are limited. For this reason and with
the purpose of eliminating the unintended interference with the neigh-
boring radio stations, to set common rules for those who are engaged
in broadcasting, finally, to use the air for the benefit of the whole audi-
ence, the bodies for licensing the radio broadcasting were established,
which further undertook the licensing of TV broadcasting as well.

The air, just like all the mineral, water resources, etc., according to
the Constitution, belongs to people. Yet, since all the citizens cannot
make joint decisions as to which of the radio stations is more suited
than others to get this or that frequency, it is the representatives of
people, in the service of the nation, that assume this mission. The
ambiguity of the situation with licensing the TV and radio broadcasting
is that, on the one hand, when allocating frequencies, the authorities
naturally want to gain money for the budget, on the other - the state
does not simply allocate the rights of exploiting a coal mine among
those willing to produce coal, but rather allocates the air, which, while
yielding profits to the frequency users, must primarily service the peo-
ple of the country. For this reason huge importance in any country of
the world is placed on the programming concept of the broadcaster,
that is, on what will be seen and heard by the audience of this or that
station chosen by the authorities to service the people. It is not inci-
dental that, say, in the US the most convenient frequencies were
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reserved by university and other public TV and radio stations in as far
back as 1940s, for these non-for-profit radio stations aiming at serving
the local population to gain a reliable access to air.

Yet, in 1970-1980s the concept of the limited resource started to
fade out with the advent of the cable and satellite television. Once
there is a cable, capable of transferring the signal of 40-50 TV chan-
nels, once there is a satellite to disseminate, depending on the orien-
tation of the receiving antenna, several hundreds of signal of TV com-
panies, the whole concept of the limited frequency resource loses
sense. Because it is one thing when the transmitters of the city radio
tower can transmit without interference a couple of dozens of chan-
nels, and it is quite different when you can get these ten channels on
the cable supplemented by 40 others. Moreover, with the advent of
digital TV even the terrestrial channels can be compressed, and
instead of one TV program three or four can be aired - this also had its
contribution in shattering the limited resource theory. As the technolo-
gies develop, it is becoming clear that actually anyone willing, having
the certain resources can engage in transmission of image and sound
without saying that he is capturing the air and interferes with the broad-
casts of others. Thus, the strict struggle for licensing and all the prob-
lems of licensing the TV and radio broadcasting, most probably will
sink into oblivion all over the world, including our country.

However, until this problem exists, this is a serious problem associ-
ated with the conflicting political and economic interests, and trying to
solve it with the help of the law is not so far a successful way.

THE PROCEDURE OF LICENSING
BROADCASTERS IN RUSSIA

The system of licensing TV and radio broadcasting in our country, like
in many other countries, stipulates granting two licenses: to operate in
the area of communications (to have a right to use a frequency for TV
and radio broadcasting), and for broadcasting itself (the dissemination
of media production, broadcasting, over a certain territory on a certain
frequency by means of a transmitter of a certain capacity). Besides, to
get a broadcast license one needs to pass though the procedure of
medium registration (see Section 2).

The procedure for granting license of the first type is regulated by the
Federal Law “On Communications” (1995). It stipulated that these
licenses can be received by application of entities who own, use and run
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means of communications, used for TV and radio broadcasting (or able
to do that). These licenses (sometimes called technical) are granted by
the RF Ministry of Communications and Informatization with no compe-
titions and only to the entity specified in the broadcast license. Yet, as we
will further see, the Ministry of Communications actually participates in
the competitive selection of candidates for broadcasting, held by the
Federal Competition Commission (FCC).

The broadcast license is granted by the other Ministry, the Ministry
of Press, TV and Radio Broadcasting, Mass Communications (MPTR).
The Ministry of Communications mostly does not care who will be
using the frequency licensed - a TV company or a paging company, a
telephone company or a radio company, the main thing is not to break
the technical criteria, requirements and communications standards
specified during the further activities. At the same time the MPTR is not
much preoccupied by the technical features of the equipment to be
used, but it focuses on what will be broadcast, what the content of the
future programs will be.

The procedure of getting broadcast licenses depends on the poten-
tial audience in the area of the applicants proposed activities. For
broadcasting in the cities with population of 200,000 or less, there is a
procedure defined by the Law “On Licensing...” and the Statute “On
Licensing TV Broadcasting...” of 1994. The procedure requires the
candidate to file an application, attach copies of founding and registra-
tion documents, present data about the technical facilities for program
production, a copy of medium registration certificate, some other doc-
uments. The applicant also pays an insignificant fee (up to three mini-
mum salaries) for the consideration of the application. On its part, the
MPTR grants the applicant a license in a month’s time if:

e There is a vacant frequency (“the search and the

development” of which is usually left to the candidate himself),

e  There is no invalid information in the documents submitted,

° It is revealed that the applicant cannot broadcast without vio
lating the requirements set forth by the license (e.g., without
violating the environmental or anti-fire norms, the provisions
of the Statute “On Licensing TV Broadcasting...”), and

° If the payment of the licensing fee not exceeding 10 minimum
salaries is confirmed.

To license broadcasting in the capitals of RF subjects and the cities
with population over 200,000 a competition is mandatory. A competition
may - if such is the wish of the MPTR - be held in other cases, too. This
is the procedure specified in 1999 by decision of the RF Government.

39



By the previous procedure, applied before 1999, the competition
was not required. In practice it sometimes looked as follows. A fre-
guency is vacated, what usually occurs under the conversion, that is,
when the military body gives up its frequencies in this or that residen-
tial area and they are taken over by civil use, or if a specific frequency
is developed to be used by a transmitter of certain power, with no inter-
ferences made in the air. This becomes known to a limited number of
officials. The limited number of officials, as a rule, knows all those will-
ing to engage in TV and radio broadcasting, and frequently they, in the
course of their informal communications with the potential candidate of
frequency owner, informed him about the vacant frequency appearing.
The latter, accordingly, filed an application; non-competitive environ-
ment was created because of the lack of information about the vacant
frequency no competing applicants appeared. As a result, the appli-
cant automatically received the frequency.

One of the aims underlying the decision of 1999 was the prevention
of such potentially corrupt situations. Actually, the reverse situation
was stipulated. According to the new procedure, the MPTR makes a
competition announcement in “Rossiyskaya Gazeta” (at least two
months in advance of its conductance).

If there is only one application to participate in the competition, the
deadline for the application submission is prolonged. If no new appli-
cations were filed even after this, the MPTR has a right to either grant
the license to the only applicant or (if the programming concept of the
applicant does not meet the requirements specified) announce a
repeated competition.

How is the competition held? According to the decision of 1999, the
Federal Competition Commission (FCC) was formed, comprising 9
people. Some of the members are state officials from the Ministries of
Press and Communications, become such by their positions. The FCC
is headed by the Minister of Press, TV and Radio Broadcasting, Mass
Communications. It also includes reputable experts in the area of TV
and radio broadcasting not engaged in the power bodies. If the com-
petition is held on not for the interregional or national but for the local
broadcasting (within the boundaries of one Russian Federation sub-
ject), by three representatives of the region join these nine members.
These three are the Presidential Representative in the region or (which
is usually the case) another person authorized by him, the representa-
tive of the legislative body of the city or the region, a representatives
of the executive power of the city/region. These twelve (or nine) peo-
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ple gather once a month for their session at the MPTR, consider the
applications submitted for frequencies and decide who the winner is.
The winner must be the applicant how introduced the best broadcast-
ing concept and its technical and economic feasibility substantiation.
Thus, the priority is to be given to both the creative as well as the finan-
cial and technical elements in the projects. The specific criteria by
which the FCC members need to evaluate the applications aren’t set,
and the voting process is greatly influenced by the subjective percep-
tion of the applicant.

The decision of FCC is mandatory and the competition winner must
be given licenses by both the MPTR and the Ministry of
Communications. The licenses as a rule are granted for 3-5 years.

Moreover, FCC can make special requirement for the competition,
e.g. a requirement of having a large proportion of educational pro-
grams, informational programs, programs for children and such. FCC
mostly reviews the concept of broadcasting, that is, what the TV sta-
tion promises to show.

According to the same decision, the company having won must pay
a one-time fee to get a right for terrestrial broadcasting. The amount of
the fee is established by the MPTR, in practice it may range from 1,000
to 30 million rubles, depending on the capabilities of the specific mar-
ket. The fee is a material stimulus for the MPTR and Ministry of
Communications to assist the appearance of new frequencies and
maintain order on the air. The thing is that 80% of the one-time fee are
equally divided by these two Ministries which spend this money on the
functioning of FCC, the work on frequency certification, the control
over the compliance with the license requirements, the creation, as the
governmental decision says, of the publicly useful TV programs.

PROVISIONS OF THE LAW ON
BROADCAST LICENSING

One of the mandatory licensing requirements and conditions is... the com-
pliance with the legislation of the Russian Federation (Article 9 of the
Licensing Law).

Article 13 of the Law (“Suspension and Annulment of the License”) says:

1. The licensing bodies can suspend the license if:

- Violations of the licensing requirements by the licensee are
revealed by the licensing bodies, state supervisory and controlling
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bodies, other bodies of state power within their competence, and these
violations may lead to the damage to the rights, legal interests, morals
and health of citizens as well as the defense of the country and the
security of the state;

- The licensee fails to implement the decisions of the licensing bod-
ies, requiring him/her to eliminate the violations revealed.

3. The license may be annulled by a court decision when
addressed by the licensing body or a state administration body in
accordance with its competence. Simultaneously with a suit the licens-
ing body has a right to suspend this license until the court decision
comes into effect.

The following can give grounds to the annulment of the license:

- Revelation of invalid or distorted data in the documents submitted
for the license receipt;

- A repeated or a serious violation of the license requirements by
the licensee;

- lllegitimacy of the licensing decision.

The licensing body must define the deadline for the licensee to elimi-
nate the circumstances, causing the license suspension. The term spec-
ified cannot exceed six months. If the licensee fails to rectify the non-com-
pliances revealed within the time frames specified, the licensing body is
required to address the court with a request of license annulment.

According to the present Federal Law the following types of activi-
ties are subject to licensing:

- TV broadcasting;

- Radio broadcasting.

The order of licensing of activity types as specified by the Federal
Law does not apply to the licensing procedure for those activity types,
the licensing procedure for which is defined by other Federal Laws
enacted before the present Federal Law. (Article 19.)

CABLE TELEVISION

Some words need to be said about licensing cable TV companies.
What is the situation in our country? In our country the city cable com-
pany is usually engaged in delivering signals of air stations to the sub-
scribers (the consumers of its services). The company owning the
cable network in the residential district, as a rule, is included into the
city cable television system, which has all the necessary licenses for
delivering the signal. This network most probably was created by bud-
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get subsidies and is on the balance of the municipal enterprise, even
if its exploitation is temporarily done by other economic subjects. If the
cable company creates its own studio and makes newscasts and other
programs, has its hosts, etc., it must receive a certificate of medium
registration as well as have its editorial staff, statutes and so on. But it
does not need a license if the company does not occupy a frequency
but uses cable transmission of the signal instead. This company is not
a broadcaster if it does not engage in the production or dissemination
of original programming. It is called an operator of cable network.

In this regard it is important to note that the TV and radio broadcast-
ing legislation in any country of the world is in principle different from the
press legislation, although the regulation objects - the electronic and
print media - have a lot in common. The broadcast legislation as a rule
does not use the notions of “journalist”, “editor”, “audience”, “censor-
ship”, etc., but is of more “technical” nature, operating with words like
“licensee”, “TV company employee”, “responsible for the broadcast”,
“subscriber”, etc. This emasculation of the social significance of broad-
casting to ensure freedom of speech and information may be explained
by the same interest of authorities in subordinating this very effective
medium of public control to themselves while adhering to the constitu-
tional rights to free access to information and its dissemination.

In the West the cable television is of great importance. In the
Netherlands and Belgium 90-95% of the population receive television
signal by the cable. In the USA about two thirds of the viewers are sub-
scribers of cable television (or CaTV). Cable network viewing is also
very common for Germany and Scandinavian countries. These cable
companies differ from the Russian ones, first of all in the capacities of
the cable itself. They enable one to view not 6 or 8 TV channels, but
40 or 50 TV programs, and this opportunity has been existing for sev-
eral decades already. The cable company exists on subscription fees.
The signal of cable company is much better in quality than an air sig-
nal as there are no interferences, e.g. as a result of reflection of the
signal from the neighboring houses. The cable is the most convenient
way for the delivery of the signal, especially on small territories.

The specifics of the cable companies and their regulation is that
they often enjoy monopoly of servicing this or that market. As a rule, a
specific consumer can only be serviced by one cable TV company, to
disseminate the signal of its TV company on the new market; the
owner has to deal with an actual monopolist. If you live in Nashville,
you will be serviced by “Viacom” company which has established its
network there. The viewer cannot say: | do not like the services of
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“Viacom”, | want to be connected to another company. On the other
hand, neither “Viacom” can say: we do not want to service Smith,
because his house is far off the main road or he is rude on the tele-
phone. The reason of monopoly is explained primarily by the high
costs of cable network passing along the streets. In comparison with it
the cost of connecting individual subscribers and the cost of the signal
delivery itself are insignificant. Accordingly, the more subscribers there
are the smaller is the cost burden to be shouldered by the company.
For the city it is more important to develop cable network without
imposing to much expenses on the viewers, than to create conditions
for competition which is hardly of any benefit either to business or the
city residents. Besides, no inconveniences will be caused by the con-
stantly removed paving of the streets to pass cable networks. For this
reason it is more preferable to grant a franchise, a right to use the land
for cable laying and servicing the population to the candidate who
offers the city residents the best of conditions. This right is granted by
the competition results and if certain requirements are met.

First of all, these refer to the issues of tariff policy, i.e. the prices
for the subsequent services of the cable companies. The state or the
municipal bodies define the ceiling fee to be charged from the con-
sumers. If the cable company presents a package of 16 channels, it
must not, say, charge more than $10 a month, if the package makes
30 channels, the fee must not exceed $19, etc. If you are a monopo-
list, the state body, when counting your expenses and revenues, sets
profit margin norm for you, say, 15%, and appropriately determines the
ceiling tariff that the operator has a right to charge.

The second important condition refers to giving the program produc-
ers and distributors access to the cable network. Since the cable compa-
ny gets a license, among its 16, 20, 50, 60 channels it must necessarily
include in its package 4, 5, 6 channels specified in the franchise for the
dissemination of cable television services. What are these channels? In
any case, in any country, these are the channels of public television and
the programs of the local TV station. In some countries the number of
required channels includes the national commercial channels. Thus, in
the US the channels required for dissemination are the stations of ABC,
CBS, NBC and Fox networks. In Canada the same networks, in their
international versions, are also included into the required package along
with the Canadian broadcasters. The other free 30, 40, 50 channels are
distributed by the cable company in the way it thinks is most commercially
profitable, that is, aiming to have as many subscribers as possible.

In our country the law on cable television exists in only one subject
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of the Russian Federation, the City of Moscow. It was passed in 1998
and contains many rules that are operational in Western countries. In
particular, it recognizes the cable network to be a subject of legislation
on natural monopolies (Article 27) and stipulates that no user can be
refused access to this network (Article 19). Along with this law the
Government of Moscow ratifies the list of the air broadcast channels,
the transmission of which should not be restricted if delivered to the
consumer by the cable television network. The tariffs on providing the
consumers telecommunication services on receiving terrestrial televi-
sion on the city cable network are regulated by the Moscow munici-
pality. There are categories of consumers, who have privileges in using
the network. (Article 10.)

By the same law, the operator has no control over the content of the
programs disseminated or influence their content in any other way.
Besides, the operator has a right to refuse to transmit the program or
its part, which contains information contradicting to the interests of
keeping state secrets, as well as information the transmission of which
(also under specific circumstances or within a specific period of time)
is prohibited by the normative acts of the administrative bodies. If the
information above is transmitted and has caused the violation of the
legitimate interests of the state, its bodies or natural (legal) persons,
and under the condition that the operator was not properly informed
about the content of the program, the responsibility is to be born by the
program producer. (Article 15.)

The fact that the cable TV company is a natural monopolist does not
of course mean that all the residents of the city must subscribe to its ser-
vices. Anyone has a right to set up an individual antenna and thus receive
the free-of-charge air TV; finally, one does not have to watch TV at all...

Along with the penetration of the cable TV and radio, the develop-
ment of satellite television, the advent of digital television and online
broadcasting make the limited resource concept all the more ques-
tionable. For many years already the scarcity of this resource is being
challenged in the American courts. The state recognizes the weakness
of its positions and must shield itself behind the principle of protecting
the public interests from the dissemination of information by the irre-
sponsible broadcasters. Since the censorship is not even to be talked
about, the authorities argue that the licensing and control are neces-
sary for the support of the publicly significant programs, cultural devel-
opment and the strengthening of national identity, protection of the
interests of children, education of the younger generation and of pop-
ulation in general.
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Marc GRUBER

Co-ordinator of the Public
Broadcasting Campaign,

International Federation of Journalists

PUBLIC BROADCASTING REFORMS AND
PRACTICE OF JOURNALISM:
IFJ MISSIONS TO CZECH REPUBLIC AND
HUNGARY, IFJ CAMPAIGN FOR
PUBLIC BROADCASTING

First of all, | would like to thank the organisers of this meeting, the
Yerevan Press Club and the Open Society Institute, for having invited
the IFJ and having given us the opportunity to present the activities
and policies of the IFJ on broadcasting, especially the defence of pub-
lic service values in broadcasting.

THE IFJ

For those of you who do not really know what the International
Federation of Journalists actually is, please let me first present the
organisation.

The International Federation of Journalists is the world’'s largest
organisation of journalists. First established in 1926, it was relaunched
in 1946 and again, in its present form, in 1952. Today the Federation
represents around 450,000 members in 106 countries.

e The IFJ promotes international action to defend press free
dom and social justice through strong, free and independent
trade unions of journalists.

e The IFJ does not subscribe to any given political viewpoint,
but promotes human rights, democracy and pluralism.

e ThelFJ believes in freedom of political and cultural expression
and defends trade union and other basic human rights.
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e The IFJ is the organisation that speaks for journalists within
the United Nations system and within the international trade
union movement.

e The IFJ supports journalists and their unions whenever they
are fighting for their industrial and professional rights and has
established an International Safety Fund to provide
humanitarian aid for journalists in need.

The IFJ also carries out work aimed at developing quality, plurality
and democracy in journalism through concrete project activities with
journalists. The regions covered by the projects are currently South-
East Europe, Latin America, Asia Pacific and Africa, and we are cur-
rently developing projects in the Mediterranean region - Northern
Africa.

The CIS and the Caucasus is obviously a place where journalists
have important needs and that could - or actually should, also be an
area for developing projects.

In situations where the media appears to be particularly in difficul-
ties, the IFJ sends fact finding missions. This was the case for exam-
ple in Hungary and Czech Republic. Amongst others the IFJ is also in
charge of the Lorenzo Natali Prize for Journalism, awarded every year
to journalists who have demonstrated quality work in reporting human
rights issues within the context of the development process.

In short, whereas most of you who are present today at this con-
ference have a legal, official or managing role in broadcasting, | will
represent the point of view of the journalists and make the distinction
about regulations and practice: it's well known that certain countries
have a perfect Constitution on paper, but a tragic situation for its citi-
zens. As | will develop it later in the case of the Czech Republic and
Hungary, it is the same in the field of the media, where a country can
have adequate laws on broadcasting but a very bad implementation
with dramatic consequences on the work of the journalists.

WHAT IS PUBLIC BROADCASTING?

There are various forms of so called public broadcasting in the world.
In some countries, public broadcasting means state broadcasting, or
government broadcasting. What the IFJ retains as a model of public
broadcasting is the one that exists in Western European countries,
even if among these countries there are still differences between
broadcasters being financed only with licence fees and others which
have a fixed financing.
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So how can this type of broadcasting be defined? As some speak-
ers already expressed it earlier in the meeting, especially when Mr.
Thorhallsson presented the recommendations of the Council of
Europe, public broadcasters should be:

e independent, both politically (from the government) and
economically (from commercial interests or from economical
companies);

e transparent and accountable, with a democratic management;

e  pluralistic, with access to all, and representative of the various
groups of the society. The public broadcaster reflects local and
national culture in its programmes.

These principles are very basic requirements. However, the con-
cern of the IFJ is also to take into account other factors in relation with
the actual work of the journalists. During a conference in Zagreb in
1999 with professionals from South-East Europe, a “check-list” on pub-
lic service broadcasting has been adopted by participants, the
Declaration of Zagreb.

This text contains additional conditions, for example that

e there must be an adequate representation of civil groups of
civil society among the editorial staff, the management must
protect journalists from outside interference;

e journalists must have adequate pay-level and working
conditions;

e recruitment must be transparent;

e trade union activities should not discriminate members of the
staff;

e editors must not have a function in a political party;

e the staff has the rights to participate to the management;

e  journalists have the right to refuse an assignment if it is con
trary to the journalists professional ethics as defined within the
union or the association.

These points go beyond the general principle of the Council of
Europe, but they are essential for quality programming and quality
work of the journalists.

The countries covered by the present conference are all countries
in transition, after the dramatic experience of Soviet totalitarianism,
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and the regulation on broadcasting is a key issue from an economical
and political point of view. Let me present two examples of other coun-
tries, Czech Republic and Hungary, where laws exist, but where the
application of the laws lacks transparency and democracy.

CASE STUDY: CZECH REPUBLIC AND HUNGARY

Czech Republic

A democratic law has been voted in the early nineties. On paper, it was
in line with the main principles defended by the Council of Europe:
election of a Broadcasting Board and editorial independence.
However, its application has been made in an undemocratic way: the
nominations to the Board have been influenced by the government,
there was a lack of transparency in the internal functioning of the
broadcaster and there was no answer to the crucial need of reforms.

At the end of the year 2000, there was a debate going on among
journalists of the Czech broadcaster, about the quality of the work and
the future of the broadcaster. They mainly worried about external influ-
ence on the board and management, and about the lack of compe-
tence of people who where supposed to propose the reforms which
would permit quality, independence and competitiveness with private
channels. In the context of discussions over media privatisation, the
biggest fear was that political parties wanted to break-up the public
media system.

In December 2000, a new director, Mr. Hodac, was appointed. The
journalists interpreted this nomination as a provocation: Mr. Hodac was
a so-called “compromise” candidate, but as a matter of fact, some of
his new appointments were linked with politics and the head of news
immediately dismissed 30 journalists. The workers called for a strike
and for the occupation of the TV station, larger demonstrations fol-
lowed. Finally the Parliament accepted a debate on a new television
law and called on Hodac to quit. On 12 January 2001, the Parliament’s
Lower House agreed on a new TV law and dismissed the Czech TV
Council.

In conclusion for the Czech Republic, this experience proves that
laws are not sufficient if old habits still exist. Demonstrations and the
following public debate were signs that democracy was finally taking
foot in the Czech republic.
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Hungary

Before tackling the very subject of broadcasting in Hungary, | first
would make a reference to media in general.

Here again, Hungary is a country in transition where democracy
has been embedded in law but where practice often goes the opposite
way. In the nineties, the Hungarian government distributed advertising
for state-owned companies only to the “loyal” conservative press. The
government also established a press-fund to support loss-making
newspapers, which in practice were only the right-conservatives ones.
Some newspapers published works of the senior government staff on
a regular basis and the government even gave financial aids to these
newspapers, up to $400,000 in 6 years.

To go back to the issue of this meeting, namely broadcasting, the
crisis in Hungary began in 1999, when studies showed that the gov-
ernmental coalition was largely over-represented in TV news: they
were covered in over 80% of all news. In February 1999, the
Parliament’'s majority elected an incomplete Board of Trustees to man-
age Hungarian TV: only members of the coalition parties were repre-
sented on the board. The opposition parties pointed out that this situ-
ation was contrary to the Broadcasting Act. The situation was extreme-
ly complex from a legal point of view that even the highest courts dis-
agreed on it: the Attorney General estimated that it was illegal, where-
as the Constitutional Court stated that continuity of public broadcasting
was more important than political impartiality.

In autumn 1999, the newly appointed President of the Hungarian
TV fired hundreds of journalists because of their criticism of the man-
agement. However, in February 2000, the Speaker of the House still
refused to introduce the nominees of the opposition.

The events occurred over a period of several months, in the context
of a financial crisis, skepticism of the opinion about the quality of the
public broadcaster and competition with private broadcasters. Since
the law on broadcasting was made when the public broadcaster was
still dominant, the situation lead to a significant drop in income, creat-
ing a vicious circle between drop in quality and loss of audience. The
management of the broadcaster proposed to sell the properties and
the studios in order to pay the journalists.

To conclude, the public broadcaster in Hungary has been deliber-
ately weakened to the point of destruction by political manipulations
and neglect.
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Both examples of Czech Republic and Hungary show that although
laws on broadcasting almost nominally conform to international stan-
dards, the workings of the broadcasters are still subject to the culture
of political interference and corruption.

THE IFJ CAMPAIGN FOR PUBLIC BROADCASTING
The Campaign tackles the following main issues:

e Public service and quality: A study by the University of
Southern California revealed that local television coverage of the
1998 race for Governor of the State was less than one percent of
output even during the last three months of the campaign. This was
ten times less than coverage in 1974. Looking across the country,
researchers found that the top 19 television stations averaged only
37 seconds a night on political campaigns. Arguments for public
service broadcasting remain strong: free market can not satisfy the
cultural needs of society as a whole since the free market is indif-
ferent to some of these cultural needs.

° Democracy and independence. Broadcasting can be an
economic activity, but information and culture are not like any prod-
uct. Independent information is a part of democracy. The election of
media tycoon Silvio Berlusconi as Prime Minister of Italy last month
provides a compelling evidence. He owns almost the entire private
broadcasting landscape in Italy. An independent survey of election
coverage showed that while the Italian public broadcaster, RAI,
gave the two leading parties and their candidates roughly equal
coverage, Berlusconi’s three private television channels give him
four times more exposure than his rival.

e  Working conditions and working rights. The campaign
must focus on the social conditions of people who work in the
industry to promote authors’ rights, decent working conditions and
the right of workers to organise into independent and professional
trade unions. New technologies create new professional challenges
for journalists, by compelling them to deal more with technical
questions than editorial work. As a consequence, there is more
pressure and more work for them to do. The problem is highlighted
by the increasing number of freelancers. There is less quality in
journalism and less time to investigate and assess the quality of
information.
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Objectives of the Campaign

° Improved union solidarity and links with civil society: the
IFJ will organise common meetings, conferences, events, with
other partners of civil society working in relation with public service
broadcasting: public service, freedom of speech, etc. This aspect is
very important in order to have a broad based campaign which
reaches a wide audience and the public itself: when people have
access to several dozens or even hundreds of private channels via
satellite, they might not be aware that a fragmented private market
is not able to offer the service of a national public broadcaster
allowing each and all members of the society to express their opin-
ion and producing local and national programmes. This also means
that the fee has to be defended as the guarantee of independence.

° Effective intervention with World Bank, UNESCO, EU,
regional groups. Some International Financial Institutions like the
World Bank promote rapid privatization in transition countries, with
the consequence of dismantling former state broadcaster into pri-
vate one, without giving the possibility to create a true public
broadcaster.

° Setting-up of a website. A website should be opened in the
coming weeks, accessible directly from the IFJ homepage. It will
contain documents developed by the IFJ or its member unions, as
well as links to related websites, articles and books, events and a
forum on the internet. All contributions are and will be welcome.

CONCLUSION

The question of broadcasting, and especially of public broadcasting, is
crucial and very complex in transition states. It is not only a legal issue,
but a more general matter of democracy and development of society
as a whole - both political and civil. As a representative of the IFJ, |
would finish by saying that broadcasters and private groups are
already organised globally, and it is crucial for journalists to also be
organised internationally in order to defend their independence.

More detailed information can be obtained on: http://www.ifj.org
(broadcasting issues can be found under “IFJ Campaigns”)
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PUBLIC TELEVISION IN THE CONTEXT
OF INFORMATION SPACE OPERATIONS

Ukraine has all necessary laws for full-scale operations of television,
including the law on public television. However, one needs to admit
that it is not only the laws that determine the life processes in societies
in transition. One can distinguish two factors: politic and economic,
which, along with the legislative, set the true gravity fields of informa-
tion market. Politically they are operating under not fully formed rules
of the game, when constant “pulling of the blanket” into this or that
direction takes place, inducing the television to react. Economically,
the whole advertising market is limited to $40 million, while the adver-
tising market of Poland equals $1 billion. The existing Ukrainian TV
companies must find their funding while keeping to these very frame-
works, so their desire to be supported by political money becomes
quite understandable.

Today we also need to significantly reconsider our criticism of a
totalitarian state, since, as it has appeared today, at that time the pro-
duction of books, newspapers and magazines per capita was much
greater. The number of physical information carriers was obviously
much bigger, although this was accomplished through uniform, repeat-
ed information. The modern information consumer often makes his
choice in favor of local information and against national news, while in
the past the preferences obviously tended to the world news, including
such remote events as, for example, the campaign for the release of
Angela Davis.

Ukraine is in need of information reforms, similar to those initiated
in the political, economic and administrative spheres. Moreover, with-
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out the information reform, neither the political nor the economic and
administrative reforms will take place. Herein several factors impeding
the development of information sphere are reviewed. From the very
start | suggest that we omit the financial factor. While admitting its fun-
damentality and therefore certain objectivity, it is however important to
note that it is not the only reason for procrastination in the development
of information sphere. The presence of normal financing is an impor-
tant, yet insufficient component of adequate operation of the informa-
tion sphere in the modern state.

INFORMATION MYTHS ALIVE AND WINNING

We are prisoners of certain dogmas, obstructing the real development
of informational sphere of the country, thus leading the public opinion
off into another direction. The incorrect progress of information sphere
may have and already has essential consequences, since it acquires
a decisive importance for the existence and development of all the oth-
ers spheres: those of economy, politics, military, diplomacy, etc. When
losing the information wars we at the same time lose the more signifi-
cant, from the point of view of the material world, battles: in the econ-
omy, politics or diplomacy.

A dogma of this kind is the interpretation of the information space
exclusively in terms of information generation. As a result, we start to
perceive and appropriately measure the information space according
to the information generated. We prefer the information giants that pro-
duce more information than others. It is all true, but only from one per-
spective. The other one is the consumption of information. And here
we are faced with quite different notions. We watch certain newscasts
and never watch the others; we do not read many of our newspapers.
And strangely enough, we are consumers of a huge number of
Russian TV programs, as a result of which a part of Ukrainian adver-
tising budgets is easily distributed amongst the Russian TV channels
in the territory of Russia, bypassing Ukraine. One conclusion may be
drawn: the informational map of consumption does not coincide
with the informational map of information generation.

The editor, publisher, official are “parasitic” on the information gen-
eration system: they control it, manage it and prohibit. And they are
quite legitimate in doing this. At the same time the information con-
sumer enjoys an equally legitimate right of not watching, not listening
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and not reading what he is being so actively offered. When analyzing
the informational space merely from the point of view of generation
one forgets the fact that out of dozens TV channels, that are perma-
nently functioning, at one and the same time only one can be watched,
and out of the list of TV programs needed by someone quite different
programs can be chosen.

An example of such inadequacy is the fight between the
GosKominform (State Information Committee) of Ukraine with Russian
books. Quoting all possible arguments, even that of information secu-
rity an official refuses to admit that this is the will of the consumer, who
wants to read a principally different information product. Besides the
cheap prices, stressed by the officials, it has a number of other advan-
tages, which primarily influence the purchase decision for the given
book, such as being more topical or more intellectual. This series is for
women, that - of science fiction. Each consumer starts to get the very
thing he wants and not what the publisher wants, however good the
intentions of the latter may be. In year 2000 Russia published 56,000
book titles, which is the highest figure for this country in the whole
course of its publishing history. The diversity of titles also reveals the
consumer-orientation, as opposed to the aspiration for ideological and
other purposes, out of the scope of consumer’s interests.

Another informational myth was revealed to us subsequently to the
terrorist attacks in the US. They showed the principally new role played
by information in the modern world. The investigators have been not-
ing the interdependence of the phenomena of terrorism and media for
a long time. Without the media coverage terrorism would have to be
different. Mankind all over the world watched a single picture of a sin-
gle interpretation of an event. By the speed of its dissemination, by the
audience coverage we had hardly any choice but join the process. All
our TV channels, excluding maybe two, were complete failures in this
competition of newsmakers. Only ICTV channel followed by “Inter”
were able to give an adequate coverage to the situation. The rest per-
sisted in their “careless childhood”. This occurrence demonstrated that
we have no television as such, as it has to react, even be ahead of
events, as it is in CNN'’s case.

The technical facilities do not decide everything. The technical facil-
ities give solution only to what is already existent in the minds of TV
people. The quality television, quality newspaper, quality book must first
exist in the minds, similarly to the devastation mentioned by one of
Bulgakov’'s characters, Professor Preobrazhensky. All our channels

55



have technical facilities, Internet, the young and creative minds.
Simultaneously with the terrorist attacks they were airing singing and
dancing, unable to make a decision that would be adequate to the new
situation. This shows that in any other case, e.g. adequate to the “cas-
sette scandal”, Ukraine will not adequately speed up or slow down the
development of the social situation by means of its media, as it was
done, for example, by Russian NTV when its management was
changed. We seem to have no television, adequate to the modern
world. Some would put this blame on the authorities, others - on money,
or, rather, its absence, but this is not what matters now. What matters
is the fact that we have no television as a medium of instantaneous and
dynamic reflection of social reality. Instead, we have on our screens
demonstration of motion pictures made by someone somewhere.

This is also manifest in the fact than the news, or, more specifical-
ly, what is being offered as news, do not differ much from soap operas.
The political news tell us that one of our characters does not still know
with whom he must set up a single and invincible block, the others are
telling an inexhaustible sequence of successes, which can only be
noticed through the rose colored glasses, distributed along with the
allocation of the state administration positions. The television reacts
neither to the life beyond Ukraine, nor to the life within Ukraine.

The “slow-motion” TV, so common in our country, contributes to
another negative phenomenon: the division of Ukraine into communi-
ties that do not intersect. A vivid example of this is the absence of infor-
mation about the life in the regions on the national channels. Our tele-
vision is not national, it is Kiev television telling the world about the
people shuffling on the parquet floors. However big its ambitions may
be, such television cannot become a significant element in the life of
people. No matter how much it tells about the beau monde of, say,
New York, it is not released from the necessity to turn to the real life. It
is amazing that in the capital, Kiev, there is not a single newsstand
where newspapers from our regions could be bought. Yet, Donetsk,
Dnepropetrovsk, Kharkov, Lvov have been producing newspapers that
are superior to those in capital in many ways. But Kiev has isolated
itself from its regions with an informational wall.

So far the television operates in the mode of recoding one virtual
reality into the other one: the victual reality of the political, eco-
nomic and foreign life transmitted through the television virtual
reality. This doubling of virtual reality is what makes TV helpless in
terms of producing a true reflection of reality around us.
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Quality television allows economizing huge masses of social time,
promoting new people and new ideas within much shorter time frames
than it often is in other cases. Here it may be recalled that the pere-
stroika of Gorbachov’s time was mainly backed by the television peo-
ple. It is they that created the new characters of the Soviet history. It is
they that intensively and dynamically introduced new ideas into the
mass consciousness, at the same time refusing from the old ones. Of
course, many of those characters, from Eltsin to Sobchak were
“burned” by the history afterwards. But they did perform their role, and,
like the Moor, could step off the political limelight. If television does not
perform this role, a phenomenon which can be witnessed in our coun-
ty, the social processes are slow and uncertain to develop. Moreover,
the characters of our history practically never descend from the stage:
we observe the infinite recurrence of one and the same names.

A characteristic example can be seen in Russia, too. Let us take the
figure of Solzhenitsyn. The attention of media to him during the Soviet
times made a “monument” out of him. Nowadays, the inattention of the
same kind has transferred Solzhenitsyn to quite marginal positions.
His entrance to Russia by train to the blare of trumpets ended with an
out-of the-way substation, from where voices cannot be heard. As it
can be seen, the media can put idols on pedestal, and then overthrow
them just as easily. And however painful this overthrow may be, the
idols have no choice: they are a part of virtual reality and can exist only
with the attention of media focused on them.

This quite a scary lesson of media self-sufficiency could be seen
also in the case of NTV which tried to create a doomsday out of the
change of its founders. The information wave covered whole Russia
and then subsided. The wave was of purely informational nature and
had no deep roots underneath.

The television is at the heart of many processes of today, actively
forming what is called “agenda”, that is, several events that capture all
of our attention. The attention can be fueled and can be extinguished.
All this is in the power of television.

PUBLIC TELEVISION: WHO NEEDS IT AND WHY

Today our society experiences a certain national disaster in the fields
of culture, education, science. The people from the street stopped
reading newspapers, they forgot about going to museums or theaters.

57



They do not touch books any more. Our interests have degenerated to
the lowest of levels. We were actively assisted in this, by having
thrillers full of blood on our screens or being told in the newscasts
about murders and the omnipotence of the gangster world. If during
the Soviet times the picture of the world was distorted to the one side,
now we have the same distortion occurring towards the other side.
Meanwhile, there is no principal difference in these variants.

Having released ourselves of the chains of censorship, we are
starting to grow a new kind of a human being. And it appears that it is
not always that his tastes must be obeyed. In this case a huge “mass-
customization” of culture takes place. The features, which normally
must be limited, start to intensify under these conditions. Mass culture
will always be stronger than the high culture. It is explained, inter alia,
by the necessity of certain background demanded by high culture,
such as education, cultural memory, special contexts for its digestion
(compare the formal hall of philharmonic music and a rock concert in
the square).

Recently, one of our channels aired a memory evening of Ekaterina
Furtseva in Moscow. The portrait of the former USSR Minister of
Culture who was the one struggling for high culture was drawn in
words, surprising and unusual for today’s ear. It appears this struggle
was not in vain: the former Soviet Union was recognized as a model in
cultural development by both its friends and enemies. Somehow, we
forget about it when hearing the foul-tongued criticism of the previous
regime.

Television has moved away from the living standards of a person
from the street. It tells about expensive cars, when this person from the
street cannot afford buying a simple medicine. It narrates (just like
newspapers) about the news of some upper society, existing in some
unknown place, taking into consideration the drastic impoverishment
of the majority of the population.

The public television today can become the only link able to carry
the future of the country. The information is the core of the society, its
nerve. However, the commercial TV channels are in a specific condi-
tion: they are directed to the interests of advertisers. For this reason
they are overflown with pop singers and not museums, soap operas
and not classic music, they do not give air to the news from the
regions. The interests of the Ukrainian society are not confined to Kiev
or New York, Moscow or Paris, about which we keep learning more
and more, forgetting about Zhitomir and Simferopol, Kharkov and
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Dnepropetrovsk. The commercial TV channels do not like airing the
educational films, which used to be the strongest part of especially
Ukrainian cinematography.

Looking at the television of today, one can think that there are only
two categories of people in the country: business men and politicians.
However, the country has thousands of other professions. There is a vil-
lage teacher, whose students enter the institutions of higher education.
There are doctors who go on with their work under inhuman conditions.
But there is no attention of television to these people and their life. The
charity system needs assistance. The society needs to be aware about
the problem of homeless children.

Our purpose is to unite and revive the country. The clashes
between the right and left wings can be seen on all channels. But the
country lives in a dimension different from these clashes persistently
imposed by the TV news. At the same time the real life problems of
every one of us have disappeared from the TV channels. The screen
shows everything but for real Ukraine.

Overwhelmed with politics, we are at the same time living in a cer-
tain political vacuum: we know about our green movements but not
about the German ones. One needs information about the social
democracy all over the world to know what its essence is. We need
information about the activities of non-governmental organizations with-
in Ukraine itself. We must hear a story about the trade union, but not
from its leader, but realistically, from beneath, to have a direct picture.

The floor must be given to all nationalities. The Bulgarian, the Pole
and the Hungarian must have a chance to hear about themselves, and
not only about others. Ukraine must also have a Russian channel of its
own, the role of which is currently claimed by “Inter”.

The newscasts must disclose our life, and not be limited to a story
about how many people were killed where. Without promoting other
characters (besides the politicians and businessmen) we will not be
able to have those whom the society may eventually recognize to be
the voice of the nation. The society needs certain “crystallization” of
understanding of what is going on before its eyes. The role of such
“senior citizens” must be performed by the personalities, the voice of
which will be readily heard by everyone. Presently the politicians are
actively claiming to have this role, having filled the screens with their
ideas, but the society is just as active in turning them down.

Public television is to rely on the voice of every one. Only under its
roof the children television and culture will find their place, one would
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be able to see a meeting with a writer - about the existence of which
we have all completely forgotten. The country must create youth poli-
cy, since we are losing generations after generations, who cannot find
themselves in the world we have built for them.

The right to information must be realized first of all by our own
media, telling us about our own problems. This is an important political
issue. The television must help to grow a new generation of leaders,
who will come to change those of today. Our attitude to the state and
that of the state to us must be broken. The old phrase - our work is
adequate to the salaries received - must step aside. The public must
understand it can do a lot of things, it is significant, and the solution of
many issues is in its power. The state has its obligations to us and we
have our obligations to the state.

The function of the lifebelt must be assumed by public television.
Only it has the possibilities to work for saving the nation at the lowest
costs possible. Today the urgency of this task is not felt by many peo-
ple, tomorrow, it will be realized by everyone.

The main difference of public television is its “in-built” structure of
protection from political and financial pressures. The political pressure
is eliminated by a special management structure, when only the
Observing Council, comprised of the representatives of public can
appoint and dismiss the first person of this television - the general
director. The financial dependence is eliminated by a special line in the
budget, if these are state subsidies, or the fee collection from the pub-
lic as a certain tax (e.g., 5 grivnas a year). During the Soviet times we
did pay such a conventional tax, which was included in the price of the
TV set. When buying a TV set, we also paid for the television.

The first variant of public television in Ukraine may be the TV
debates among the political parties expected to begin later this year.
But this is only a small part. We will be assisted by other countries, giv-
ing us children’s educational, cultural programs. In any case, a solution
must be sought that would help to start to solve the problems accu-
mulated at this, even preliminary level.

Today in our country everything is limited to money. The country
needs to be shown that the world is never confined to money only, it
has place for unselfish relations. People can help each other, support
each with minimum expenses.

When a child is born, everyone thinks that he will be a prodigy. But
a normal child is born. We keep taking him to music and figure skating
lessons, still hoping that a wonder will take place. All the same he
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makes an ordinary person. The same is true for public television. It can
be quite a normal TV channel responsible for the interest of us all, the
citizens and the viewers. We are too numerous to be simply forgotten
about.

CONCLUSION

There are only two basic categories in today’s world - the information
and the energy, all the rest have gone aside, remaining in the past cen-
tury. If we are unlucky with the energy, because there is a lack of nat-
ural resources, we are unlucky with the information only because of
ourselves. The information enables any country to become stronger,
go from the list of laggards to the first positions. But to achieve these,
certain efforts need to be made. Also - to start liking the information
infrastructure not as an object for the application of political technolo-
gies, but as a basis for building a new country, carrying forth its mod-
ernization.

The information sphere in any state strengthens the country, mak-
ing it adequate to the dynamically developing world. The slow-down
today is more dangerous than ever, because the world lives by differ-
ent laws now. The information generation has become today the most
economically profitable process. The future wars will not only be infor-
mational but also wars of knowledge. This is how they are viewed by
American analysts, developing a war strategy for year 2025. Actually
we have already had a kind of this war, when perestroika changed the
knowledge picture in the mindset of each person, and Lenin, Party,
Komsomol were shifted from the status of idolization object to that of
vilification object.

In the modern world only informationally strong states will survive.
The television is the main nerve of informational infrastructure of any
country. It cannot develop in slow motion, because this will also affect
the state the territory of which will accommodate this television. It can-
not develop in incorrect direction since because of this “guide” the
state itself will go in a different direction. The country will not exist in
the real world until it gains its grounds in the information world.
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LASTING TOTALITARIAN LEGACY AND
REFORMS IN BROADCASTING
LEGISLATION

To supplement what the previous speaker, Professor Pocheptsov, was
saying, | would like to draw your attention to the fact that the majority
of countries presented at our conference face a lot of difficulties and
have varying specifics in the arrangement of the information environ-
ment as appropriate for a developed democratic society, but there is
one common thing - the legislation in this area is to be developed “from
a scratch”. In our former home, the Soviet Union, the Glavlit bodies
(i.e., the censorship) were abolished shortly before the collapse of the
country. While the censorship officially existed, no media legislation
could be seriously thought about.

Ten years ago Ukraine chose what, in my opinion, was a very inter-
esting and peculiar way to establish legislative framework for its infor-
mation environment.

When after the first alternative-based elections in 1990 standing par-
liamentarian committees were being formed at the Parliament of
Ukraine (these are 20-25 bodies), the need for the Committee on
Freedom of Speech Issues was greatly debated. Initially the deputies
tended to think that after laws on press, on information, a couple of
other normative acts were adopted, this Committee would hardly be
needed and most probably would be have to be abolished. However, it
turned out to be the contrary. In the Parliament of the current (the third
since that time) summon the Committee on Freedom of Speech is one
of the most important ones in terms of its quantities composition and the
volume of legislative initiatives put forth. The agenda of the panel ses-
sions of the week almost always includes issues of information policy,
and on the eve of pre-election campaigns, the subject of attention of
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this Committee arises huge interest of the deputies. There are about 20
acting laws that regulate relations in the sphere of information.

Thus, the Parliament of the first summon (1990-1994) adopted the
so-called “framework” laws on freedom of speech and information - the
Laws “On Information”, “On Print Media (Press) in Ukraine”, “On TV
and Radio Broadcasting”, “On News Agencies”, “On State Secrecy”.

During the second summon (1994-1998) the Committee focused
on the specifics of information activities and initiated the adoption of
more specialized laws, such as laws on advertising, on the public TV
and radio broadcasting of Ukraine, on the National Council of Ukraine
on TV and Radio issues, etc. By the way, at that time, in my opinion,
the Ukrainian Parliament made several serious mistakes. In our coun-
tries of Central and Eastern Europe there is a distinct tendency to con-
centrate power (which involves also strengthening of influence on the
media) in the hand of the first official of the country, the President.
Thus, the Supreme Rada of Ukraine started a struggle for strengthen-
ing its authority and assisted to the restrictions imposed on the media,
when, on its own initiative it adopted the Laws: “On the Procedure of
Covering the Activities of State Administration and Local Administration
Bodies by the Media in Ukraine” (pulling the blanket back and forth
instead of creating an information market that would be independent
from the authorities), and “On State Support to the Media and Social
Protection of Journalists” (which put in different conditions the journal-
ists employed by the state-owned and independent media). | would
also like to mention the positive events in the legislative basis of the
information sphere: this is the first in post-Soviet countries special law
to stipulate the inalienable right of citizens to information, as well as the
“late-born” (passed in only 1996) Constitution of Ukraine, where,
through the influence of the European institutions and values of estab-
lished democracies, a whole section of about 50 articles is devoted to
human rights, and one of the articles stipulates that the basis for estab-
lishment and activities of media (as well as of political parties) can be
determined only by legislation. These are important legislative stipu-
lations and principles for creating a democratic information society.

And, finally, only during this third summon of the Parliament of the
independent Ukraine did we admit in our Committee that we had
missed the initiative and spent too much time on amending our
imperfect and controversial laws, instead of defining our strategic
objectives. About eighteen months ago the Committee on Freedom
of Speech Issues decided that the most important thing was to cre-
ate an integrated Information Code, denationalize the media and
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establish public service broadcasting. The public service broadcast-
ing is viewed by us to be a consequence of liberation of the media.
The point of our Committee is to eliminate state-owned media, and
this point is well grounded.

About four years ago the Concept of Denationalization of Media was
developed. It is not an easy task to implement this process and create
a pluralistic market in Ukraine (since currently there are over 11,000
print editions, about 800 TV and radio stations, 35 news agencies,
numerous popular Internet editions), but it is absolutely crucial: pro-
portionately, a huge part of state budget funds is spent on the authori-
ty-dependent media. The Media Denationalization Concept is based on
two fundamental principles: a) state administration bodies can be nei-
ther founders nor co-founders of media (they can only disseminate offi-
cial information); b) not a single penny out of the state budget can be
spent to support any specific medium, but purely for their development
programs under equal conditions (dissemination of print media, com-
munication services, TV and radio signal transmission, development of
publishing, maintenance of rebroadcast networks, etc. - everything is to
be done strictly through competitions and tenders). Naturally, the Media
Denationalization Concept calls for gradual implementation of proceed-
ings and simultaneously for their application to all media, regulates pro-
prietary relations, imposes anti-monopoly restrictions and is aimed at
reading the editorial and publishing complexes, defines what official
information and official publications are, etc.

The creation of the public service broadcasting is deliberately viewed
by us to be probably the most important component of media denation-
alization process, since the introduction of subscription fee (an extreme-
ly unpopular measure) is more than compensated by the reductions of
the funding necessary to provide for state-owned media and redirection
of the taxpayers’ money economized to social welfare programs.

We have talked a lot during the conference about the difficulty of
introducing public service broadcasting in CIS countries. In my opinion,
our colleagues from Western Europe do not quite understand us, as
their public broadcasting (with the exception of postwar Germany with
its bitter experience of using media as propaganda tools and some
other countries) was established and developed as counterbalance to
the private one. In our post-Soviet countries the public broadcasting is
being created with the aim of fighting the state-owned media and the
authorities who retain them for self-protection. The colleagues from
developed democracies may find it strange that, for example, the
Ukrainian legislation contains three types of definitions of audio-visual
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media: state-owned, public and private. In this situation when creating
public service broadcasting we must first of all ensure that it is inde-
pendent from both the state and private and corporate interests. There
is hardly a better mechanism to achieve its independence than the
introduction of subscription fee.

Even we, media experts, give different interpretations to the
essence of public broadcasting. Quite often our counterparts block the
subject on the very stage of definitions.

The Ukrainian Law “On Public Television and Radio Broadcasting
System in Ukraine”, adopted in 1997 by overcoming the Presidential
veto, emphasizes that it is created to “satisfy the need of the society
for up-to-date information, guarantee the pluralistic broadcasting, con-
sidering the national traditions, moral and ethical principles of
Ukrainian people”. Article 1 of this Law stipulated that public service
broadcasting is “an organization with a status of unified pan-national,
indivisible and not-for-profit system of mass communications, which is
the object of the right to property of Ukrainian people and operates in
accordance with a single programming concept”.

According to this Law, our public service broadcasting does not
broadcast commercials, is not subsidized from state budget, is not
linked to the state structures either organizationally or administratively,
has collegiate self-administration forms (board of trustees, qualification
and administrative boards). The Law stipulated a “lenient” period of
creating and developing public service broadcasting to last 4-5 years.

This Law, considered to be a “framework” document, defines that
the public service broadcasting is established at the decision of
Supreme Rada of Ukraine. In the autumn last year the Parliament used
this right and passed a Law “On Establishing the System of Public TV
and Radio Broadcasting in Ukraine” on the basis of the National TV
Company and National Radio Company. However, the President of the
country did not ratify the Law. The Parliament has so far been unable
to overcome the presidential veto by two thirds of votes.

Thus, Ukraine currently has legislative basis for establishing public
service broadcasting. What is needed at this stage is the political con-
ditions and determination.

Unfortunately, the pre-election campaign is about to start (March,
2002) and the Committee on Freedom of Speech Issues can hardly
hope to gain the support of the hole Parliament in the solution of strate-
gic issues above before the end of the cadence. Obviously, Ukraine
will re-address them only in a year’s time.
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prof. Valery IVANOV
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Center, Ukraine

SITUATION WITH THE
MEDIA OF UKRAINE

The Ukrainian media presently operate under very specific conditions.
Their functioning and profitability are actually independent from the
guantitative and qualitative composition of the audience. The revenues
from sales and advertising (it is much cheaper in Ukraine than in
Russia) do not cover the expenses incurred to make an information
product. Only specialized advertising and erotic editions exist are prof-
itable ones in the newspaper market of Ukraine. All editions of social
and political nature serve as a tribune of the interests of certain finan-
cial and political groups.

By unofficial data, in the TV space the situation is the following:
“Novy Kanal” is controlled by “Alfa Bank”, STB - by “Lukoil”, ICTV - by
deputy to Ukrainian Parliament V.Pinchuk, “TET” - by deputy to
Ukrainian Parliament G.Surkis, “Gravis” - by deputy to Ukrainian
Parliament N.Volkov.

Thus, according to press, the greatest media support is provided to
the Social Democratic Party of Ukraine (Unified): “INTER”, “TET" TV
channels, “Alternativa” TV and radio company, aired on the First
Channel of the Ukrainian Television (“Pravo” TV channel), UT-2. The
Party also exercises certain influence on “TSN” (“1+1” channel).

In the regions, due to almost complete absence of advertising,
practically all media are under strong influence of the local administra-
tions. The media, which stand for the interests of business structures,
forming opposition to the local authorities, persistently experience sig-
nificant pressure. The last presidential elections revealed several
forms of such pressure. Most often administrative (tax administration
inspections and huge fines as a result of these inspections, check of
anti-fire protection, stoppage of transmitters or a threat to do so) and
suits (on protecting dignity and honor with a compensation to be paid
amounting to more than the annual GDP of Ukraine is) were applied.
As a consequence of these measures some media discontinued their
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activities while others had their management changed (thus, in
October, 1999, the management of STB channel was changed).

Starting from 1995 Ukraine has a vertical line of press centers
which must coordinate the materials to be prepared for media with the
press service of the President of Ukraine. Thus, press services,
instead of helping journalists to get information, become certain filters,
limiting the information flows. Another aspect where the rights of jour-
nalists are violated in Ukraine is the procedure of accreditation to state
bodies. Currently, the Parliament intends to introduce a two-level
accreditation. This means some journalists will have much more
opportunities for getting information than others.

The legal field of the Ukraine is so confused that it is practically
impossible to have any kind of activity, including media business, with-
out violating the numerous administrative, civil, legal or even criminal
bans. In particular, any journalist publishing information about any offi-
cial runs the risk of being sued for the revelation of private information.
According to the explanation made by the Constitutional Court of
Ukraine, “not only collecting, but also keeping, using and disseminat-
ing confidential information about an individual is prohibited without
his/her preliminary consent, except for the cases provided for by the
law, and only out of the interests of state security, economic well-being,
rights and freedoms of a human being”. The confidential information
notion includes, in particular, data about education, marital status,
health, date and place of birth, confession, financial standing of an
individual, etc. This interpretation given by the Constitutional Court sig-
nificantly restricts the rights of journalists, as currently they can be
sued for publishing personal data without the consent of the individual.

However, the vast majorities of court proceedings against the
media of Ukraine are based on the notorious protection of dignity and
honor. In doing this, the Ukrainian courts completely overlook the fact
that Ukraine ratified the European Convention on Human Rights
(Convention on Human Rights and Fundamental Freedoms) as far
back as July 17, 1997, and on September 2 that very year it received
the ratification instruments of the Council of Europe. Thus, this docu-
ment has become a part of Ukrainian legislation. However, the
Ukrainian judges, as the interviews with some of them show, and the
numerous court decisions made completely ignore the stipulations of
Article 10 of European Convention on Human Rights and the decisions
made by European Court of Human Rights on the basis of this Article.
In particular, the majority of the suits is received from officials of vari-
ous rankings, and the courts often adhere to the attitude that the eval-
uative judgments need to be proved in the same way as reporting
facts, than the higher the rank of the official is, the greater the moral
damage made to him is, as he is known by more people, etc. There is
no point in proving that these statutes are quite contrary to the deci-
sions of European Court of Human Rights.
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The years 1999-2000 in Ukraine were characterized by an acute
confrontation between the Parliament and President of Ukraine, with
the President gaining victory. As the press is dependent on the execu-
tive branch of power, their majority supported the President. In the
media field the victory of the President was expressed, in particular, in
how the National Council on TV and Radio Broadcasting Issues was
formed. According to the Constitution of Ukraine the Council includes
four representatives of the President and four representatives of the
Parliament. The National Council is to distribute frequencies for TV
and radio companies, as well as supervising the implementation of
laws in broadcasting. Thus, it may become a powerful tool for exercis-
ing pressure on electronic media. After elections to the Parliament the
Supreme Council appointed its representatives, however, the
President refused from nominating his candidates, and the work of the
National Council was frozen for over a year. Only after the Parliament
appointed the representatives of pro-presidential factions to the
Council did the President nominate his representatives. Most of them
have no professional experience in broadcasting industry. In particular,
the Chairman of the Council was elected to be the former Deputy
Minister of Education B.Kholod.

There are 791 TV and radio organizations operating in the broad-
casting industry, which have 974 licenses for terrestrial broadcasting,
for cable TV and radio network broadcasting and for satellite broad-
casting. Out of these 28 are state-owned organizations, 250 are com-
munity TV and radio organizations, and 513 - commercial ones. A
number of laws on establishing public TV and radio broadcasting have
been passed, but the funding mechanisms remain unclear, and no
specific actions to establish such broadcasting can be noticed.

Many violations have been found in the broadcasting industry. In
particular, 29 TV and radio companies have completely or partially
transferred their channels to other companies.

However, the biggest violation is the fact that 90% of the audio and
video market is made up of pirate production. Besides, about 75 min
unlicensed compact disks are being produced in Ukraine.

About 300 companies operate in the field of cable television. Most
of them work without a license. The National Council on Television and
Radio Broadcasting licensed 59 organizations, the Sate Committee for
Communications and Informatization - 23. A quick inspection was
enough to reveal another 47 organizations, operating without licenses.
The cable television covers in total from 500,000 (according to official
data) to 2 million (according to unofficial data) users.

During the 10 years 57% of all TV and radio organizations are estab-
lished by individuals or commercial entities. About one third of the regis-
tered TV and radio organizations stopped their existence or were trans-
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ferred to other owners without any changes made in license documents.

For the TV and radio companies of Ukraine licensing of their activ-
ities is rather a painful question. The National Council on Television
and Radio Broadcasting Issues was formed under the influence of pro-
presidential forces, for this reason many of its decisions are viewed as
political. The most hotly debated issues were the decisions of re-
assigning the frequencies of “Ishtar” TV company (Vinnitsa) and
“Continent” radio station (Kiev) to other broadcasters.

“Ishtar” TV company was accused of not meeting the requirement
on airing self-made production, of being unprofitable, and besides, tax
violations made by it were revealed. As to “Continent” radio, here the
National Council revealed the violation of broadcasts volume (24 hours
instead of 12, as the license stipulated), significant financial liabilities
to the State Innovation Fund, the non-compliance of the re-broadcasts
of foreign TV companies to the norms of existing legislation.

However, both companies think the actions of the National Council to
be politically pre-determined and are defending their interests in the court.

The Ukrainian authorities attempt to improve the situation in the
media industry. On December 9, 2000, the Ukraine President Leonid
Kuchma signed a decree “On Additional Measures on Unimpeded
Activities of Media, Further Establishment of Freedom of Speech in
Ukraine”. It contains a humber of assignments to the central and local
bodies of executive authorities aimed at removing the obstacles in the
work and further development of Ukrainian media. In particular, the
Cabinet of Ministers together with the National Council on TV and
Radio Broadcasting Issues, National Union of Journalists, other appro-
priate pan-Ukrainian non-governmental organizations are assigned to
make suggestions on eliminating the legal, administrative, economic
and organizational obstructions for the further development of media.
Among them the inadmissibility of preliminary censorship, control over
ideological content of the materials, media shutdown by means other
than a court or founders’ decision were named. Special attention was
placed on the development of the Program for Increasing the Paper
Production in Ukraine in two months’ time, as well as programs of sup-
porting regional and city newspapers and TV and radio stations. The
President required the heads of central and local bodies of executive
authorities to assist the strengthening of links of the bodies subordi-
nated to them with media, ensure regular dissemination of complete,
objective and impartial information on their activities to media, react to
critical remarks made by media according to the procedure defined.
Judging from the experience of implementing similar initiatives before,
the probability of this document remaining on paper is very high.
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BROADCASTING LEGISLATION AND THE
INHERENT PROBLEMS IN AZERBAIJAN

The problem of television and radio in Azerbaijan is pre-conditioned
mostly by the fact that these are the most effective means of influenc-
ing the public opinion. The political authorities, by striving to retain con-
trol over them, hinder the creation and functioning of independent TV
and radio broadcasters.

The political partiality of electronic media, the proprietary attitude of
the authorities towards them do not allow for normal solutions. This
has its impact on the improvement of the broadcast legislation

So far Azerbaijan has neither a broadcast law, nor a law on public
service broadcasting. The government says that it has developed a
Draft Law “On Television” and sent it to the Council of Europe to receive
an expert evaluation. It should be noted that with the assistance of
Internews Azerbaijan and OSCE representatives, lawyers and journal-
ist associations, along with some government representatives, jointly
developed another draft of this law, which was highly assessed by inter-
national organizations. While, as | have mentioned, governmental offi-
cials participated in the development of this draft and kept assuring that
it would set basis for their version, | have no doubts that the draft will be
completely changed. My misgivings are also confirmed by the fact that
the government does not publicize the contents of its dratft.

As to the law on the public television, the government maintains
that its draft version is currently under development. However, it does
not say who and how is engaged in its development. Their announce-
ments give grounds to conclude that the government intends to keep
the first state channel as state television, with the second channel
becoming public. In my opinion, the actions of the government reveal
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the trend of either controlling the public television or somehow dis-
crediting it. | have heard these fears also in the conversations with our
Armenian colleagues. There is even an opinion that it may be a good
idea to postpone the establishment of public service broadcasting, and
concentrate on the development of private television instead. | think
these fears are not unreasonable and reinforce the need for us to
approach this issue in a more serious and balanced way, taking into
consideration our realities.

Taking into account the fact that the civil society is not as yet devel-
oped in our countries, the public mechanisms of influencing the gov-
ernment to ensure the compliance with the norms of political ethics etc.,
it is very difficult to create independent public service broadcasting.

I would like to specifically dwell upon the issue of funding the pub-
lic service broadcasting. | think in our conditions it would be extremely
hard to finance the public television through license fees. It will simply
be impossible to collect them. In Azerbaijan the collection rate for elec-
tricity does not reach 25%. So this system will have to wait. Currently,
the public broadcasting must be financed from the state budget.
Certainly, mechanisms need to be worked out to keep the indepen-
dence of the public television.

Now | would like to proceed to the existing broadcasting legislation.

The broadcast legislation of Azerbaijan and its practical implemen-
tation are far from the Recommendations made by the Minister
Committee of the Council of Europe. It should be noted with regret that
the new legal acts being adopted also neglect the principles which are
viewed by the Minister Committee of the Council of Europe to be
important in the formation of the legal field for the activities of TV and
radio companies and bodies that regulate broadcasting.

Currently, the only law that regulates the broadcasting is the Law
“On Media”, where only a few articles are devoted to the broadcasting.
The stipulations of this Law are clearly insufficient for regulating the
relations in this sphere. They regulate these relations inconsistently
and sporadically. Thus, these provisions are difficult to apply, and,
actually, they are not.

All the major issues regarding the regulating body, its functions, the
broadcast licensing procedures, the occupancy of channels and fre-
guencies, are provided for by the sublegal normative acts, the contents
and application of which are obviously contradictory to the principles,
viewed as essential for the establishment and development of inde-
pendent and self-sustainable broadcasting media.
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Until recently the licensing of TV and radio broadcasting was done
by the Ministry of Publications and Information based on the Rules, rat-
ified on April 16, 1998, by the Cabinet of Ministers (#84). Due to the
creation of the National Council on Press, TV and Radio, and Internet,
the Ministry was abolished. However, the Council, which is to assume
the authority of licensing, is not as yet formed. These Rules, as all
other rules of licensing, are very vague, lack specificity, leave much to
be decided by the licensing body. They do not ensure openness and
transparency during decision-making on licensing.

The Rules do not envisage licensing on a competitive basis. The
procedure of considering applications, decisions and their implemen-
tation processes is such that actually the decisions on these issues are
made by the head of the licensing body, bearing however no respon-
sibility for the decisions made.

The Rules require the applicants to submit a certificate about the
availability of technical facilities to ensure normal functioning of the
broadcaster. This certificate must be provided by no other body than
State TV and Radio.

The license is granted for three years only. Together with adher-
ence to the legislation, the technical standards, etc., the licensee is
required to “conduct state policy”. The Rules do not reveal the content
put into this phrase.

If these conditions are not met, the licensing body has the right to
suspend or revoke the license. The Rules do not define the procedure
for considering and decision-making on these issues, thus giving
immense freedom to the officials.

The licenses are granted only if the company has the permission to
use an appropriate channel or a frequency.

The procedure for defining the frequency resources and their distri-
bution are regulated by the inner documents of the bodies authorized to
operate in these sphere. These documents are not open to the society.

The issue of assigning frequencies is solved by a special commis-
sion, established by the order of the President of the country. The com-
mission is headed by the first Vice Prime Minister. The commission is
comprised of the heads of power ministries, the minister of telecommu-
nications, etc. The procedure of decision-making by this commission is
not transparent. The refusals of granting a frequency are always
explained by the lack of technical capacities.
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Thus, there is a strict necessity to adopt new laws, which, by taking
into account the new realities, the internationally recognized standards
and the experience of other countries, would comprehensively and
fully regulate the relations in the broadcasting sphere.

The first positive step in this direction is probably “The Provision on
the National Council on Press, TV and Radio, and Internet” (the
Provision on the National Council), ratified by a presidential decree
quite recently, on July 20, 2001. The mere establishment of this body,
which is to provide collegiate solutions to the issues of regulating the
broadcasting sphere, and special note than this Council is an inde-
pendent body, can be taken to be a positive fact.

At the same time it should be noted that this document does not
correspond to many of the Recommendations of the Minister
Committee of the Council of Europe on the independence and the
function of bodies regulating the broadcasting either.

The Provision does not take into account the recommendations on
the appointment, the composition and the functions of the regulating
body. According to the Provision, the Council is made up of 39 mem-
bers. 18 of them are directly appointed by the President. The candida-
cies of the remaining 21 members are put forth by non-governmental
organizations, the media associations, political parties and are again
ratified by the President. At the same time there are no stipulations on
the procedure of suggesting a candidate, their selection, etc.

All this does not comply with Article 2 of Supplement to the
Recommendation (2000) 23 of the CE Minister Committee. According
to the Recommendation, the bodies that regulate the broadcasting
must not be subject to influences of the political power, and the Rules
must guarantee that the appointment of the members of these bodies
is made in a democratic and transparent manner.

In spite of the frequent announcements made by the presidential
administration about the soon-to-be appointment of the Council mem-
bers, currently no one in the journalistic community knows how and on
what criteria the candidates are being selected.

The Provision also fails to define the procedure for the dismissal of
the Council members, thus enabling the political authorities to interpret
this gap in their own way. This is a deviation from Item 4 of Article 2 of
the Recommendation of the CE Minister Committee.

The Provision does not guarantee the observance of Item 5 Article
2 of the Recommendation either, which stipulates the inclusion into the
composition of the bodies that regulate broadcasting of appropriate
experts.
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Item 4 of the Provision says that the Council is funded through state
subsidies. While the funding procedure is considered to be the second
key point for its independence and, controversially to the CE
Recommendations, the Provision does not stipulate the mechanism for
funding the regulating bodies, which must be distinctly defined by the
law in accordance with the precise plan, figures for the approximate
spending on the activities of the Council, to enable this body to fully
and independently perform its functions.

When defining the functions of the Council the Provision does not
envisage its involvement in the planning of the national frequency
range to be assigned to the broadcasting services, as well as its func-
tions with regard to assigning and use of frequencies.

The separation of the licensing from the procedure of frequency
assigning, keeping these issues out of the authority scope of the
Council, significantly reduces the effectivity of this body. According to
the existing rules, to be granted a license the broadcaster should have
permission on frequency use. If there is no frequency, there will be no
license. This gap in the Provision does not correspond to Items 15 and
16 of the Recommendation of the CE Minister Committee.
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BROADCASTING LEGISLATION
AND THE INHERENT PROBLEMS
IN GEORGIA

The discussion of the situation around the legal regulation of media in
Georgia will hardly take long, as there are very few regulative acts of
this kind. The new era in this sphere in Georgia, similarly to the whole
post-Soviet region, started in 1991 and was marked by a major effort
in the establishment of legal field.

In 1991, in particular, the Law “On Press and Other Media Outlets”
was adopted. Its development was based on the hopes that the media
will be released from the pressure of the state. However, the real doc-
ument was to a greater extent an attempt to calm ourselves down and,
in the opinion of numerous experts and journalists, has a lot of short-
comings. However, its significance was great as the adoption of such
a Law marked the transitions from a totalitarian to a democratic state.
The Law “On Press and Other Media Outlets” has actually introduced
two new elements: it eliminated the institute of censorship out of the
public life and stipulated the right for private ownership of media.

The latest legal act in this area was passed in 1999. This was the
Law “On Communications and Post of Georgia”. The positive outcome
of its adoption was the establishment of a new body - the National
Regulating Commission of Post and Communications, which started to
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act as a legal entity of public mandate. The Commission was entitled
to grant licenses and is funded not through state subsidies, but through
licensed companies, receiving 1% of their annual revenues.

The Law “On Communications and Post of Georgia” became a
compromise variant: the law made it possible to regulate the licensing
process by a body, which his not financed by the state budget.
However, all three members of the National Regulating Commission
are appointed by the President.

According to the legislation of today, to operate in TV and radio
broadcasting sphere in Georgia one needs a license granted by the
Regulating Committee. One of the serious achievements is the term
for which it is granted - 10 years. It is exactly the time frame needed to
recover the initial investment and start generating profits. Another pos-
itive feature is the fact that the broadcasters who will not violate the
legislation within this period will have their licenses prolonged by 10
more years automatically.

However, before long the TV and radio broadcasters of Georgia
can find themselves in a different situation. The National Regulating
Commission of Post and Communications developed a Draft Law “On
Making Amendments and Additions to the Law ‘On Communications
and Post of Georgia™, and practically two weeks ago this document
was introduced to discussion. A meeting was held in the office of the
Commission with the directors of several TV companies of the country,
including the state television. A representative of Internews Georgia
also took part in the meeting and held the second meeting on the issue
with the representatives of independent TV companies.

Summarizing these discussions, the Draft Law can be given a very
brief assessment - it is no good. Herein we will clarify the reasons for
this assessment, which was given by the representatives of TV com-
panies, NGOs and Internews itself.

According to the Draft Law, a new structure of broadcasting media
should be introduced in the country. As the document stipulates, the
TV and radio broadcasters will be classified as follows:

1. National broadcasting - the TV and radio production is dis-
seminated over more than 60% of the territory of Georgia and is
available to more than 60% of the population.

2. Local TV and radio broadcasting - the production is dissemi-
nated over less than 60% of the territory of the region or Thilisi
and is available to less than 60% of the population of the region or
Thilisi.
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3. Regional TV and radio broadcasting - the production is dis-

seminat- ed over more than 60% of the territory of the region or

Thilisi and is available to more than 60% of the population of the

region or Thilisi.

4. Cable TV and radio broadcasting - the production is distributed

to the consumer through cable.

5. Specialized TV and radio broadcasting - production of the
same genre is aired.

This definition of the main conditions for receiving a license is unac-
ceptable for independent media due to the following:

1. For the determination of the status the territory covered is of
no importance, it is the availability to population that should be viewed
as a decisive factor.

2. The special status of Thilisi is also unacceptable. The defini-

tion of “Regional Company” per se is controversial to the

Constitution which mentions that the issue of administrative

arrangement of the country will be solved after the territorial

integrity of Georgia is restored and the new subdivision is to be
reflected in the Constitution.

Besides, the Draft Law says directly that the license is granted com-
petitively. The main terms are the following:

1. The documentation submitted to the Commission by the appli-

cant should comply with the acting technical requirements.

2. The investment obligations must be documentally verified.

3. The amount for license payment, previously agreed on, must

be paid.

4. The broadcast volume must by at least 40% be formed with

national production.

5. The license fee should be maximally paid.

Item 4, according to which 40% of the broadcasts of a company
should be accounted for by national production, caused the most neg-
ative response. Currently, the share of the national production at
Georgian TV companies averages at 5%. The introduction of the 40%
guote will mean an increase of this share by 600%!

Meanwhile, according to the official statistic data the economic
growth in the country makes 6%, and next year, even if events take the
most favorable turn, the growth will not exceed 10%. Taking into con-
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sideration the fact that the advertising market of Georgia amounts to
only $3 million, it may well be deduced that the majority of the TV and
radio companies will be unable to fulfill this quote. Yet, this quote will
be a part of the conditions, which must be met to receive a license.
Thus, a situation may arise when the license of the majority of compa-
nies will be revoked.

Two more associated issues should be noted here: Georgia cannot
currently reach this level of production, and the cost price of the nation-
al product is very high. For example, the purchase of a Brazilian TV
series is 4-5 times cheaper than the similar domestic product.

The outcome of the discussion was the suggestion to create a
broad task force where experts of the Council of Europe will partici-
pate. Whatever the developments are, the Draft Law will be discussed
by the Parliament, and the main struggle will evolve there.
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IMPLEMENTATION OF NEW
BROADCASTING LEGISLATION
IN ARMENIA:
SHORTCOMINGS AND ADVANTAGES

A year ago we started to comply with the stipulations of the RA
Law "On Television and Radio”, and in the course of the year had a
chance to see in practice how productive these stipulations are and
how effective they are in serving the needs proclaimed to be underly-
ing the adoption of the Law. It should be noted that immediately after
the adoption of the Law criticism started to pour. The complaints were
voiced by both private TV and radio companies and the Public
Television and Radio Company itself. Naturally, the reasons for these
complaints were different. The private broadcasters, mainly, were dis-
pleased with the licensing proceedings as well as the establishment
and the activities of the National Commission on Television and Radio.
The main source of discontent with the Public TV and Radio Company
were the trends towards politicizing its activities, obvious in some of
the provisions of the Law. In the first case, as it is common knowledge,
the Parliament has recently considered a number of amendments that
will change the situation to a certain extent. In the second - first, the
Constitutional Court of Armenia answering the request off the RA
President suspended the debated stipulations, subsequently, the
Parliament reconsidered its approach accordingly.

Being familiar with the suggestions of private broadcasters which
were introduced to the Parliament and partially approved, | think it nec-
essary, availing myself of this opportunity, to make several critical
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remarks on those which | think are not enough grounded or convinc-
ing. However, it first should be noted that the aspiration declared by
them, the aspiration of isolating to the greatest extent possible the TV
and radio companies from political influence, is most commendable. At
the same time, some of these suggestions, in my opinion, run the risk
of yielding the opposite result. In particular, if, as it is expected, the
simple majority of the members of the National Commission on
Television and Radio must be comprised of nominees of influential par-
liamentary forces, which in Armenia means to be directly influenced by
the latter ones, then one cannot understand why these members are
appointed for six years’ term of service. That term of service of the
Armenian Parliament is four years and the rationale would have been
clear, if, say, after the parliamentary elections the representatives of
forces wining the majority of seats would be appointed for four years,
while the representatives of non-governmental organizations of the
information sphere - for six years.

The amendments provided for by Item 3 of Article 54 of the Law
are, as | am convinced, obstructing the birth of new companies, possi-
ble investment into broadcast sphere, making it a group monopoly of
a certain kind - predetermined by the number of operational frequen-
cies. What if the rating of the TV or radio company (however compliant
it maybe with the requirements of the Law) is very low, who and how
will defend the interests of the TV viewer, the radio listener? | certain-
ly realize that the purpose of the suggestion is to protect the compa-
nies from the pressure exertions by the authorities. However, first of
all, it would be somewhat pessimistic to maintain that in ten years the
Armenian society will still be experiencing an acute need in this.
Besides, there is no confidence that this Item gives strong guarantees
of independence to the companies, already under partisan influence,
and is in that way a most democratic step. Then what will the situation
be for other parties? The controversy here, as it seems to me, occurs
because of the approach, according to which our TV and radio com-
panies must have a guaranteed time frame for establishing them-
selves, while the public and political spheres are already established.
Of course this is not true. And the requirements introduced to some
must not significantly differ from the requirements to be presented to
others.

There are other, somewhat doubtful, suggestions, however, | will
not focus on them, since the problems associated with the activities of
the Public Television and Radio Company are also numerous.
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Everything is quite clear here. Here we cannot expect the lawmaker to
give doses of benevolence at the time convenient for him. Here the
agenda presents a much more crucial issue, the issue of interrelations
between the authorities and the most influential medium. Different
ways for forming these relations are suggested. Currently they are
defined as a necessity to introduce for the parliamentary approval the
Statutes and the annual action plan of the Council of the Public TV and
Radio Company. The most interesting part here is the procedure of the
deputies asking the Chairman of the Council questions. It is clear from
the very beginning that the majority of the deputies will be interested
not in the financial standing of the Company or the creative criteria but
in purely political issues. Speaking frankly, having such a prospect
ahead, | do not think it worthwhile to give any official response to this
innovation. In general, | think it a useless occupation to present any
suggestions from the Council or the National Commission on
Television and Radio within the coming at least eighteen months. The
politicizing of the lawmaking sphere in this period shows the trend to
come to its peak, and any suggestion is doomed for a discussion in this
context only. Therefore, one must wait. However, there are issues call-
ing for immediate attention and which, luckily, still can be solved by the
Government of the country. Although, as it is well known, the relation
of the Public TV and Radio Company with this latter one cannot be
called cloudless. The problem is that during the adoption of the Law
“On Television and Radio” neither the Parliament nor the Government
paid any attention to the legal and economic basis of the liquidation of
the National Television and National Radio, and the formation of pub-
lic service broadcasting. As a result, there appeared unanswered
problems which first rendered it impossible and then - from the eco-
nomic point of view - unprofitable to liquidate the national and form the
public broadcasting. As a consequence, however strange it may
sound, today, a year after the Law was passed, we have neither Public
Television nor Public Radio. Legally, up to day the National Television
and National Radio continue operating. There is only the Council of
Public TV and Radio Company, appointed by a presidential decree in
January, through the suggestions of which the Government has
already passed three decisions, and most probably there will be a
need of another one - for us to be able to launch the Public Television
in November, 2001 at best. As to the National Radio, it is harder to
speak of specific time frames here, as it is primarily associated with the
repayment of the financial obligations held. So far there are programs
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developed to improve the situation and the only accomplishment is the
repayments of the remuneration debts to the employees of the Radio.
By the way, the mere fact of existence of the Public TV and Radio
Company needs to be stated with reservations, as the lawmakers
again failed for some reason to stipulate the mechanisms of approval
of expense budgets. It has not been done up to day. Most probably, it
is only at the end of October that the Government will be able to find
an answer within the existing legislation. This is the situation, to say
nothing of another circumstance. When adopting the Law, stipulating
the creation of a Public TV and Radio Company, the Parliament
retained the Department of Information and Publications at the RA
Government as the body authorized to allocate funds to this structure
according to the sate budget of the country. The Council itself is to
manage only the production expenses. As a result, the Council allo-
cates funds to develop programs and the Department gives funding to
those who make these programs - to provide them with transportation
and to air the production. This issue will be solved only in the law on
state budget for the coming year. The Ministry of Finance and
Economy of the country informed us a few days ago that it has no
objection on the matter.

To sum up, it should be mentioned that the Public TV and Radio
Company of Armenia can be fully operational only in early next year.
Although the word “fully” in this case must also be used with a reser-
vation. The Law “On Television and Radio” contains another stipula-
tion, the application of which in the near future is impossible. Legally,
the Public Television and Public Radio are engaged in the production
and broadcasting of the TV and radio production. It is well known that
these structures in the recent years did not perform broadcasting func-
tion at all - this was the prerogative of “Television Network of Armenia”
State Close Joint Stock Company. Through the rationale of the law, this
function must currently be given to the Pubic TV and Radio Company.
By the way, over 70% of the orders made by Television Network today
are made by our structure. This means that if there is a hypothetical sit-
uation when, say, the Public TV and Radio Company refuses the ser-
vice of the Network, the latter will simply stop its existence, considering,
in particular, the debts accumulated by the private broadcasters, which
make currently hundreds of thousands USD and the terms of repay-
ment are, mildly speaking, indefinite. So far it appears that the pro-
grams are made by Public TV and Public Radio, and the broadcasts are
made by a state joint stock company.
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Finally, the most important issue - the guarantees. Where are the
guarantees that the Public TV and Radio Company will by truly public
and what are the mechanisms to ensure this? At first sight, there is a
remedy - the change in the composition of the Council of Public TV and
Radio Company. Today, according to the Law, it is formed by the
President of the country, who, however, by the same Law has no right
to further modify it. And no one has this right. Is it good to bad? In the
first case it is bad, in the second - good. Naturally, there is a question,
how exactly must this “bad” be overcome? There is a simple option.
The decision is made not by the President only, but with the participa-
tion of the Parliament and non-governmental organizations. | am
speaking about this suggestion because it is to a certain extent defined
already. However, in this case too | have questions which are so far
unanswered. | have already spoken about the form of parliamentary
force participation in relation to the private broadcasting and | would
not like to refocus attention on this again. As to the NGOs, it is still
unclear which of the several hundreds of them will be given the right of
making suggestions. If this right is granted to professional organiza-
tions only, this is a wrong solution, since the problem is to ensure not
the professional but the public control. If somehow the list of the orga-
nizations is determined, this is wrong too, as the choice will continu-
ously displease many others. If each of the NGOs is granted a right to
put forth its nominees - this is again wrong as in such diversity of sug-
gestions it is always easier to nominate and further appoint the “want-
ed” people. | would not say that the situation is hopeless. | only want
to note that all of us in general understand in which direction we must
go, but not all of us realize that the rush is not the best adviser here.

In general, | think it important to say that the constant changes in
the rules of the game, however good the intentions behind them may
be, mean, first of all, loss of stability. | think it more desirable to spend
time and develop an integrated complex suggestion package, then
resort to “momentary” changes, which also risk becoming failures -
even if only for their not being strengthened by other significant
changes.

In my opinion, the truly important dynamic on introducing amend-
ments and additions to the broadcast law during the year after its adop-
tion has simultaneously had an impact of instability on the sphere. As
a result, it is hard to name a company, which has truly grown during
the past hear, has demonstrated new approaches and remarkable per-
sonalities. On the contrary, if we speak frankly, the situation can be
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characterized as stagnation at best, and in some cases as obvious
regression. The rumors are the only exception to this. We keep hear-
ing rumors about the establishment of new, fresh, powerful companies.
Today they are telling about the opening of a new, super-equipped
company on the VHF. | am a great optimist, but, to tell the truth, I can-
not believe this, primarily for the reasons above.

However, let us come back to the public service broadcasting and
my opinion that the situation in the area must not be presented as
hopeless. | think at this stage we must take the most obvious way, that
of considering the public opinion. The Council of the Public TV and
Radio Company has already established a public relations structure,
where reputable and competent people are involved and which is
headed by the People’s Artist Nara Shlepchian. This is only the first
step, enabling the Council to know the public opinion, the opinion
about the programs made by the Company, and make it a subject for
discussion. Of course, it would be a simplistic and formal decision to
confine ourselves to this. | think mechanisms of conducting a mass
and a strictly periodic public opinion survey need to be developed, with
their result being predetermined as most influential in the creation and
content of the public broadcasting policy. These mechanisms must be
created not through or under the auspices of the Council, but purely
with its participation. As a possible step in this direction, the Council
has already presented to the Government a suggestion introducing
telemetric measurement system in Armenia. Naturally, in this and other
directions the Council is in need of assistance not only and not so
much from the Government, but from the professional and internation-
al structures. This is only the beginning. With the assistance if the
Council of Europe on October 24-27 we will receive our European col-
leagues, whose visit is aimed at studying the work and developing rec-
ommendations to the news service of the Public Television. By the
way, again, as a result of the total politicizing, we are currently faced
with the fact that the Public Television almost exclusively emphasizes
the information programs, whereas, according to the Law, the
Company must perform a variety of other functions - in the areas of
culture, society, children programming, sports, music, etc. For this very
reason | will so far refrain from the discussion of these functions, as |
understand that, unfortunately, they are not of primary importance
today.

Thank you.
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Nadejda ALISHEVA

Lawyer, Internews Kyrgyzstan

LICENSING LEGISLATION IN THE
COMMUNICATIONS FIELD
OF KYRGYZSTAN

Dear conference participants,

Unfortunately, the Kyrgyz delegation cannot take an active part in the
discussion of problems associated with the public television for the fol-
lowing reasons:

- There is no public television in our country
- There are no laws regulating public television in our country
- And there are no problems associated with public television in our country.

The only mentioning about public service broadcasting is made in
the new Draft Law “On TV and Radio Broadcasting”, recently devel-
oped by the Ministry of Transportation and Communications of Kyrgyz
Republic. It said that “public broadcasters” are to be treated as non-
commercial broadcasting and that “the peculiarities of establishment
and operation of public broadcasters are regulated by the legislation
on public broadcasting”.

This Draft Law was sent to Internews in September, 2001, accom-
panied by a request to make an evaluation and submit our comments
and suggestions to the Ministry.

What can be said about this Draft Law? It compiled norms from
other previously adopted laws, regulating broadcasting. There is noth-
ing significantly improving the activities of media in this Draft. Among
the innovations of the Draft is the establishment of an additional body
- the National Commission on TV and Radio Broadcasting, which is
given the status of a supreme administration body in broadcasting. The
Commission is comprised of 10 members, five of which are appointed
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by the decree of the President, while five other are elected by our
Parliament, Zhoghorku Kenesh.

Here are some functions of the future Commission:

° Developing and coordinating the state policy in broadcasting;

° Forming state policy in the field of broadcast licensing;

e  Creating, within their competence, normative legal acts and
controlling their implementation;

e  Developing recommendations to the State Communications
Agency on license revoking for the non-conformance with the
terms of licensing agreement;

e  Right of free access to all the documents of broadcasters of
Kyrgyz Republic, whatever their form of ownership may be;

° Right to introduce to the State Communications Agency sug
gestions on the terms of licensing agreements, etc.

Actually, the creation of this body with big authority presupposes an
additional controlling structure, which would influence the activities of
broadcasters not in the best way possible.

Currently, the activities of electronic media are already being con-
trolled: the Ministry of Transportation and Communications, State
Communications Agency, Commission on Radio Frequencies, Antitrust
Committee and other appropriate bodies.

While the Draft Law stipulates the establishment of the National
Commission, it however, fails to mention its term of service, the proce-
dure for the member recall, what the criteria for membership are, and
many other aspects of its activity.

A few years ago an attempt was made to create a broadcast law. It,
however, fell flat. As to this Draft Law, we have sent our comments.
Currently, we are not at all sure if they will be taken into consideration
and if this law will be adopted, in the first place.

In our opinion, the adoption of the law in its current state will lead
to greater restrictions on the activities of broadcasters and will mainly
infringe the consumers’ right to free access to information.

LICENSING SPECIFICS

The distinguishing feature of licensing in our country is that the elec-
tronic media are viewed to be pure communication operators, and the
state regulates only the technical aspects of their activities, in accor-
dance with the KR Law “On Postal and Electric Communication”. The
programming product is not regulated by anyone.
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For this reason a single license is granted for network exploitation
and TV and radio program dissemination. Unlike other countries, such
as Russia, we do not have broadcast licensing.

Our TV and radio broadcasting is regulated by the following main
laws: “On Mass Media”, “On Licensing”, “On Advertising” and the
above mentioned Law “On Postal and Electric Communication .

After getting a certificate of having registered a medium, it is nec-
essary to get a license to exploit networks and disseminate TV and
radio programs, granted by the State Communications Agency. Such
license is granted after certain fees are paid. The amount to be paid is
determined only from appropriate expenditures of the licensee, but
cannot exceed three minimum salaries (the minimum salary is 100
sums, a little more than $6). The license is granted for at least 2-year
period. In practice the term of effectiveness of the license is deter-
mined by the technical exploitation of the equipment used.

Simultaneously with the license the broadcaster receives a permis-
sion to use the radio frequency for the same period of time that is stip-
ulated by the license. For this reason the equipment must be certified.
The permissions to use radio frequencies are granted by the State
Commission on Radio Frequencies (SCRF). It is comprised of repre-
sentatives of the Ministry of Defense, Ministry of Interior Affairs,
National Security Service, Ministry of Emergencies, Ministry of
Transportation and Communications, Security Council, State Security
Service and State Communications Agency. The fee for the frequency
use makes 2,000 soms (about $40).

Besides, electronic media pay quarterly exploitation fees for the
radio frequency from $40-$60 (the amount depends on many factors,
such as population density, power of the transmitter, etc.). The calcu-
lation is made by special methodology. The exploitation fees to be paid
for the license make 0.25% of the broadcaster’s revenue.

Thus, we have the lowest prices for license and frequency use in
our country, unlike the other countries, presented here earlier.

In general we have favorable environment for the development of
electronic media. There has been no official refusal to grant a license.
Our small country has seven regions. Each region has private broad-
casters. There are about 40 stations broadcasting. However, not all of
them have licenses and frequencies. Many of them, to save costs, sign
an agreement of channel lease.

According to the licensing legislation, the state has a right to revoke
the frequencies distributed earlier, if it is necessary for the benefit of
the state:

e  To ensure national defence,
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Security of the country,

Law and order maintenance,

In emergencies,

In accordance with international agreements,

If the users had received the permission to use another
similar radio frequency in time.

This is possible only by a decision of Kyrgyzstan Government and
with an obligatory compensation of expenses incurred by the user.

It is essential to mention the only case when the state, represented
by the State Commission on Radio Frequencies and the State
Communications Agency, used its right, however violating legal provi-
sions. It tried to revoke the VHF from a private broadcaster and com-
pel it to use the UHF, previously held by the company. Yet the govern-
ment had made no such decision, and no one intended to compensate
for the expenditures of the company associated with the change of
channel, making $42,000. The company sued the state and won the
process with the help of Internews legal experts.

A colleague from our delegation, Akmat Alagushev, personally partic-
ipated in the proceedings, and he will later tell about it in his presentation.

RESTRICTIONS IN THE LICENSING LEGISLATION

| would like to dwell on some restrictions, envisaged by the licensing leg-
islation.

First, State Communications Agency may refuse to grant a
license, if there is a court decision prohibiting the applicant to exercise
these activities, or else if the applicant failed to submit all the neces-
sary documents or to pay for the license. In these two latter cases the
situation can be put right: the missing documents can be brought or the
necessary fee may be paid.

Second, a revoke of the license is possible for regular failures to
pay the exploitation fees, for giving the license to the third party, as well
as for technical inability of the broadcasters, etc.

Third, the license can be suspended for a period of up to three
months, if non-certified equipment is used, the state standards of
equipment exploitation are violated, the frequency is used without an
appropriate permission, the exploitation fee payments are not made on
time, or the violations are not eliminated.

Any of the existing restrictions can be appealed in the court,
according to our legislation.
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Akmat ALAGUSHEV

Expert on Media Law,
Internews Kyrgyzstan

SITUATION WITH
THE BROADCASTING
LEGISLATION IN KYRGYZSTAN

The Kyrgyz Republic has no law regulating the TV and radio broad-
casting. My colleague Nadejda Alisheva in her presentation described
the situation with the broadcasting legislation, in particular, the Draft
Law “On TV and Radio Broadcasting”, developed by the Ministry of
Transportation and Communications and directed to Internews
Kyrgyzstan with a suggestion to make an expert evaluation. The eval-
uation made by the lawyers of our organization mentioned the non-
compliance of this Draft Law with the acting legislation and
Constitution of Kyrgyz Republic. Moreover, the Draft Law did not con-
tain anything new apart from establishing an additional body (the
National Commission on TV and Radio Broadcasting), which will
become an additional obstacle when obtaining permissions and, more-
over, imposes certain degree of censorship. We did not submit an
alternative draft law, as it should have been done, because of the lack
of time.

Since the Kyrgyz Republic gained independence, there was only
one case of conflict between a private broadcaster and the state,
which was also mentioned during the presentation of Nadezhda
Alisheva. | will dwell a bit more on it.

In March 1999, the independent “Osh TV” company was permitted
to use the TV transmitter operating for the 23rd UHF for five year’s time
(till 2004), while for the 5th VHF the permission was granted for one
year only (till 2000). Yet, according to the legislation of Kyrgyzstan, the
term of permission for using channels cannot be less than that of per-
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mission for broadcasting. Since the license was granted for five year’s
time, the term of permission for use of the VHF should have been pro-
longed till 2004. However, the State Commission on Radio
Frequencies and the State Communications Agency refused to prolong
the term of permission. The TV company decided to file a suit.

On November 13, 2000, the Arbitrage Court of Bishkek (primary
jurisdiction) made a decision to refuse satisfying the claim of “Osh TV”
company to recognize the violation of its rights. The Appeals (sec-
ondary) body of Arbitrage Court of Bishkek left the decision of the court
of primary jurisdiction unchanged. By the decision of Supreme
Arbitrage Court of Kyrgyz Republic the decisions of the courts of pri-
mary and secondary jurisdiction were annulled, and the suit was
directed for reconsideration to the Arbitrage Court of Bishkek.

The decision of the Arbitrage Court of Bishkek, dated September
13, 2001, the suit of “Osh TV” company versus the State Commission
on Radio Frequencies and the State Communications Agency was
completely satisfied.

These proceedings lasted since October 2000, and had passed
though all the bodies.

As to the law on public service broadcasting, the necessity of
adopting it for our country as well should be emphasized - at a certain
stage, when the economy and the society are ready for it. So far no TV
company has put forth such an initiative.

As to the Law “On Television and Radio”, passed by the Parliament
of Armenia, which, as it has been mentioned here, is not good enough,
| think that it is better to have no law whatsoever, than to have a bad
one. | believe the majority of the lawyers present will agree with me.
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GIPI Technical Advisor,
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STATE POLICY ON DEVELOPING
ELECTRONIC MEDIA IN KYRGYZSTAN

According to the definition of the International Union of Electronic
Communications, of which Kyrgyzstan has been a member since
1994, the television and sound radio broadcasting are kinds of elec-
tronic communications, and therefore, the regulation of this filed in
Kyrgyzstan is to be made by the State Communications Agency (SAC).
The main issues of SAC policy for the electronic media are:
e Utmost possible coverage of the population when providing
electronic media services;
e Insurance of compliance of the technical features of the equip-
ment used to the norms, adopted in Kyrgyzstan;
e  Effective use of radio frequency and insurance of electromag-
netic compatibility of the existing and introduced radio electronic
devices;
e Insurance of the compliance of qualitative criteria of program-
ming (broadcast standard, colorfulness, the dynamic diapason, lin-
ear, non-linear and geometric distortions, frequency bands used,
etc.) with the existing technical norms, and therefore, the insurance
of the quality of services provided by the electronic media.

POPULATION COVERAGE BY
ELECTRONIC MEDIA SERVICES

With the purpose of guaranteeing the right to receipt and dissemina-
tion of information and the implementation of appropriate legal acts of
Kyrgyz Republic, SAC has satisfied practically all applications for
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licenses to disseminate TV a radio programs. The Agency exercised
the same approach to both state-owned and private media. The licens-
es were granted openly by the Commission, comprising representa-
tives both of state administration bodies, and of the interested non-
governmental organizations. As of today, 28 licenses have been grant-
ed to media entitling them to TV and radio program dissemination.

To expand the TV and radio broadcasting and considering the
financial predicaments experienced by the electronic media, SAC
hands taken all possible measures to minimize their expenses associ-
ated with licensing, certification and use of radio frequencies. To this
effect SAC:

e Refrains from holding auctions and competitions for licenses

and permissions to use radio frequencies, as it would be bound to

lead to an increase in the financial expenses incurred by electronic
media and would obstruct their development.

e Developed and coordinated with the National Commission of

Kyrgyz Republic for Protection and Development of Competition at

the KR President the methodology of charging fees for radio fre-

guencies, certification and monitoring functions.

In particular the methodology of charging annual fees for using the
radio frequency was based on the Recommendation ITU-R SM 2012
“The Economic Aspect of Managing the Radio Frequency Use” by the
International Union of Electronic Communications. These measures
allowed to set the appropriate fees in Kyrgyz Republic much lower
than those in other CIS countries, a fact which accounts for the fast
development of electronic media in the country.

In order for the TV and radio broadcasting to cover the whole pop-
ulation, SAC and the TV and radio companies, considering their
capacities, include in their development plans broadcasting in regions
as well as in the capital. Currently private electronic media successful-
ly operate in Chui, Osh, Issyk-Kul, Naryn, Talas and Batken regions.
Thus, for example, such private broadcasters as “Piramida”, “Europe
Plus”, which started their activities in Bishkek, already broadcast in
Chui, Osh and Issyk-Kul regions.

Every electronic medium compiles its programming according to its
preferences, broadcasts in the language it finds proper. The broadcast
languages are defined by the Certificate of Registration of the
Electronic Medium by the Ministry of Justice. SAC solely regulates the
technical aspects of electronic media activities.
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LICENSING, CERTIFICATION AND
ELECTRONIC MEDIA ACTIVITIES MONITORING

The receipt of the license per se does not guarantee that the activities
of electronic media, as well as other electronic communications oper-
ators, will evolve without problems. A few major factors, which prove
the necessity for permanent monitoring, can be cited here:
e The characteristic of the equipment used must meet the
requirements not only at the point of introduction, but also during
the whole exploitation period,;
e Any electronic equipment, which has sources of electromag-
netic oscillations of high frequencies, must correspond to the norms
of industrial electromagnetic interferences;
e  Such characteristics off the transmitters, as frequency stabili-
ty, out-of-band radiations, intermodulation interferences, must be
strictly limited.

All these requirements must be observed constantly, during the
whole period of electronic media exploitation and are strictly regulated
by the “Rules for Technical Exploitation of Broadcasting Television
Means” (RTE-95), adopted in the Kyrgyz Republic.

The bad quality of image and sound will reduce the audience of the
electronic medium and bring down its relative standing to the other
electronic media.

The high level of industrial interferences, created by certain types
of equipment, may affect not only the operations of other equipment in
the studio or control room, the health of maintenance staff, but also the
quality of operation of electronic equipment, used by other legal enti-
ties or individuals and located close to the equipment of the medium.

The instability of transmitter operation, side radiations, and radia-
tions on higher harmonics may significantly interfere with the work of
other electronic media, other users of radio frequency spectrum, thus
resulting in lower quality or even a stoppage of the system operations.
For example, the non-standard operations of FM transmitters on 100
MHz diapason in Chui Valley may significantly affect the reliability of
the radio navigation equipment of Manas Airport.

Therefore, without a constant control over the functioning of equip-
ment, conductance of regular measurements, inclusion of test signals
into the signal radiated to determine the quality of transmission the fol-
lowing will become impossible:

e The insurance of the necessary quality of electronic media

services;

93



e The work of various electronic media without mutual
interferences;

e The work of electronic media and other users of radio fre-
guency spectrum with no mutual interferences.

For this reason all over the world the bodies, regulating the elec-
tronic communications activities, including the television and sound
radio broadcasting, as the SAC, have almost identical functions and
authority. Their main functions are the insurance of the necessary
quality of service, compliance of equipment with the norms, insurance
of exploitation of the radio electronic devices without mutual damaging
interferences.

To ensure the normal quality of service of electronic media, their nor-
mal activities with no damaging interferences, the SAC takes the following
measures:

e  The licensing agreements include items about the observance

of the norms adopted by the Kyrgyz Republic, and their execution

is monitored;

e  Certification of the equipment used is made to ensure their

compliance with the norms and standards of Kyrgyz Republic. All

electronic media, who receive licenses, have undergone the
equipment certification procedure;

e Periodical regulatory measurements of the characteristics of

the transmitters and other equipment utilized are made;

e Radio control over the characteristics of the signal radiated.

When any violations are revealed, the SAC recommends their elim-
ination, stipulating the time frame for this to be done, without any sanc-
tions. Only in the case of lengthy period of violations and if no mea-
sures are taken to eliminate the infringements does the SAC resort to
sanctions.

Today, SAC implemented sanctions only twice: the operations of
the transmitters of “VOSST” and “Almaz” companies were temporarily
stopped - because of the non-compliance with state standards. The
sanctions followed the repeated reminding about the urgency of elimi-
nating the infringements and prolongations of the deadlines, that is
when no other measures of yielded results.

There is a number of laws of physics, radio electronics, radio wave
dissemination and the technical norms based on them, without observ-
ing which neither the effective TV and radio program dissemination nor
the electronic communications development in general is possible.
These are laws of nature. One cannot but observe them.
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IMPORTANCE OF INTERNATIONAL
SUPPORT TO THE BROADCASTERS
OF KAZAKHSTAN

| represent the region of Central Asia, where the legacy of the totali-
tarian regime is most prominent in the area we are discussing.

In different countries everything is different - in the terms of direct
censorship and the impossibility of doing free media business. In
Kazakhstan it is the strict control over media on behalf of authorities,
the entrance of authorities to this field, the establishment of monopoly
on broadcasting (for example, represented by the media enterprises
owned by the daughter of the Kazakhstan President Nazarbaev). The
niche for the free independent media is very small.

One can talk endlessly about the problems existing in our country.
A critical remark has been made here to the address of small private
TV companies, who produce, as it was said, nothing but a 15-minute
newscast. For us in Kazakhstan, it is an enormous value to have small
TV companies able to produce at least 15-minute newscasts.
Newscasts that are not controlled by the state. Alternative newscasts.
The reality is the following: in the small cities for financial reasons the
small stations are unable to have full-scale programming, purchase
films, etc. It is also erroneous to believe that once we have a normal
market and the country is rich, the TV stations will be able to have full-
scale programming. Let the USA be taken as an example. In the small
towns and even in the state capitals the stations are unable to make
full-scale programming, unless they are members of national net-
works, and these are not that numerous in America. The same situa-
tion is in Europe. The same trend is observed in Russia. In early 90s
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in Russia some stations tried to make full-scale programming; howev-
er, this proved impossible - market economy dictates its rules.

Our primary task is the support to these very small stations,
because under the present conditions this is the only way to help them
survive.

| would like to forewarn my colleagues present here from the mis-
takes that were committed by the authorities of Kazakhstan, including
the members of the Parliament. From the seemingly good intention of
stimulating the development of national television, they limited the
rebroadcast of foreign television networks. As a result, the number of
local TV stations able to produce at least the 15-30 minute news start-
ed to reduce drastically. These 15-30 minutes of self-made news mean
a lot to the society. And the members of the Parliament who are
engaged or will be engaged in these issues, in my opinion, are in need
of education.

As to the public television, and also private one, | think the exis-
tence of these phenomena is impossible today without the support of
the international organizations and donors. Because our countries
have not as yet formed the economic and political pre-conditions for
the existence and development of public television.

Kazakhstan, unfortunately, is not a member of the Council of Europe
and will hardly become one in the nearest future. A phrase has just
sounded here, which probably will become a new aphorism: “It is better
to be a bad CE member, than not to be one at all.” In other words, we
still hope to have a connection of some kind both with the CE and other
international organizations, as we need recommendations, a possibility
of sending new or even existing draft laws for expert evaluation to strug-
gle for the freedom of media and freedom of media business. Because
a piece of advice from the outside is very important.

It is also important to keep each other informed, apart from con-
ducting similar conferences and seminars. In this regard rather an
active information exchange is carried on by such organizations as
IFEX, the Committee to Protect Journalists, European Institute for the
Media, in Russia - the Glasnost Foundation and the Center of
Journalism in Extreme Situations, the Media Law and Policy Center.
Yet, the direct contacts are probably needed as well. And | am very
grateful for the opportunity given by this conference - to meet col-
leagues, representatives of international organizations from different
countries. | hope to strengthen these contacts in future. | heard and
learned a lot during this time.
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The situation with the freedom of media (here the broader notion is
implied, not only the traditional media, but also the Internet), will, in my
opinion, acquire more and more importance - for the whole world. After
the tragic events in September in the USA, the supporters for Internet
regulations became more and more numerous in Europe and the USA.
| first heard about it last year during my stay in the US. After a teenag-
er shot several students dead at one of the schools, President Clinton
put forth an initiative to regulate the Internet, prohibiting access to sev-
eral sites promoting violence, etc. | think after the recent events in
America the number of zealous supporters of this regulation in the
West will increase significantly.

In our countries, in Central Asia, as | know for sure, the authorities
try to use the threat of terrorism as a method for strangling the freedom
of speech, public right to the information (the freedom of transportation
is already being restricted). For this reason | believe the international
exchange of information is very important.

Thank you.
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Rein LANG
Chairman of the Council of
TRIO LSL Ltd., Estonia

ESTONIAN PUBLIC INFORMATION
ACT AND PUBLIC SERVICE
BROADCASTING

The purpose of public service broadcasting is to create an environ-
ment where free flow of information, including ideas, is guaranteed. It
should act as a platform for the exchange of ideas and opinions for all
members of the society, including minorities. This is needed to create
and maintain a democratic society where:

1. Everyone has access to public information.
2. Everyone can spread information.
3. The public has control over exercising political power.

But public service broadcasting is not an aim itself. It is only a tool
for the society to keep the democratic mechanism working. If this could
be achieved by using other tools and institutions, the role of public ser-
vice broadcasting can be overviewed.

The important role of public service broadcasting is also deter-
mined by technology the society is using for communication. Until the
invention of radio the main communication means for the society was
the marketplace. With the development of communications technolo-
gies the role of marketplace was overtaken by printed media and after-
wards by broadcasting.

Today we have new technologies for communication among which
Internet plays a very significant part. Internet can be used for all these
roles which public service broadcasting has been playing for decades.
It can serve to grant access to public information to everyone, if the
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public sector is using it to provide the information. It can be used to
spread information without political control, and it also can be used as
a powerful tool for the public to control the political power.

To use new technologies for developing democratic mechanisms,
states should adopt certain laws.

Estonia adopted a new law, “Public Information Act”, in October
2000. The law was enforced on January 1, 2001. The law grants
access to public information (i.e. all the governmental and municipal
documentation) to everybody. But it also creates an obligation to the
government and municipalities to provide the information to the public.
They have to spread the information in their possession ACTIVELY.

The law obliges all the governmental and municipal institutions to
create their websites which have to be fully accessible. The websites
have to contain the document register of the institution and provide the
links to document folders.

In order to exercise its rights to get public information, the public
has to get access to the Internet. This can be solved only by creating
a competitive and affordable telecommunication sector. When we have
a strong and affordable telecom sector, the economy itself will provide
services using IT. This will force the companies, especially banks, to
invest in accessibility to the Internet.

The public sector, in order to cut its costs, should also invest into IT
and Internet accessibility. In the ideal situation, the interests of private
and public sector should coincide and they should create joint pro-
grams to “get the society online”.

Estonian banks, IT and telecommunication companies created this
year a foundation called “Look at the World". The first investment to
this fund was 20 million USD, which is a significant contribution to the
development of information society in a country with 1.3 million people.
The foundation will create Internet access means, which can be used
by the public free of charge. The foundation filed a “Bristol declaration”
in June stating that in 2005 the access to Internet should be consid-
ered to be a basic human right in Estonia.

If the society will succeed with its programs of implementing new
technology and will use the new technologies to promote democratic
process, the role of public service broadcasting will change and maybe
even can be overseen its existence.

But this is an item to be discussed in the future.
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PROFESSIONAL AND CIVIL LOBBYING
OF REFORMS IN BROADCAST
LEGISLATION -

A SOUTH AFRICAN EXPERIENCE

INTRODUCTION

Chairperson, Yerevan Press Club, conference delegates, allow me to
take this opportunity and thank you for inviting me to speak at this con-
ference and share some of our experiences with you.

Throughout the world during the last decade, one has witnessed an
unprecedented challenge on broadcasting, in particular community,
private and public broadcasting. The political changes have had a rip-
ple effect in the broadcasting industry throughout most countries of the
world. The airwaves in South Africa were opened for the first time in
history, when an Act of Parliament, the IBA Act of 1993, brought the
Independent Broadcasting Authority (IBA) into being on the 30 March
1994. Freeing up the airwaves from State monopoly and simply giving
licenses to commercial / private broadcasters does not necessarily
address the need for a plurality / diversity of voices. The common good
of society is much more than that. The right to information is a funda-
mental right, the exercise of which ensures that everyone is able to par-
ticipate freely in the structures of state and civil society. This fundamental
right applies world over, hence the need to echo the rallying cry - “rein-
forcing the right to communicate”. The vision underpinning the process
that gave us our founding legislation was that our strong democratic
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civil society tradition in South Africa should be strengthened by a
strong and independent broadcasting system. One of the biggest chal-
lenges the society faces is to reconcile the pressure to subordinate
audience needs and desires to market forces and the retention of
broadcasting’s value as a public good, hence the need for regulatory
independence from industry/party political and government pressure.

SOUTH AFRICAN BROADCASTING
SYSTEM PRIOR TO 1994

The South African demaocratic government in 1994 inherited a broad-
cast picture geared mainly towards serving the white minority regime,
which ruled under apartheid. South African Broadcasting Corporation
(SABC) was the main monopoly state broadcaster. It was established
under the stewardship of Lord Reith in the late 1920s, and modeled on
the British Broadcasting Corporation.

SABC as a State Broadcaster

From its establishment seven decades ago until the beginning of trans-
formation in the early nineties, the SABC was a state broadcaster and
not a public broadcaster. The SABC was the Apartheid State’s most
powerful propaganda tool. The Corporation’s board and management
were almost all members of the Broederbond - the secret Afrikaner
organisation formed to maintain Afrikaner control over all key sectors
of political and civil society. From the 29th floor of the broadcaster’s
headquarters, it is rumored that on a clear day, a viewer might get sight
of the monolithic Voortrekker Monument, an edifice built to Afrikaner
triumphalism.

We used to refer to the SABC as “his master’s voice”. It was tight-
ly controlled by the ruling party and served the interests of a narrow
section of the population, which it, in turn, actively misled. During the
Truth and Reconciliation Commission’s hearing on the media - as well
as in the recent hearings of the Human Rights Commission - the
SABC's role in human rights violations and in disseminating misinfor-
mation became exposed to the public. During those hearings, the
country learned about the role and interference of the security police in
the SABC - something that had been suspected for some time.

The SABC built an extensive FM network of radio stations struc-
tured according to the policy of balkanisation, the African language
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broadcast was broadcast specifically in that area where it was imag-
ined was the catchment area of a specific language group. For exam-
ple, Zulu was only broadcast to the areas in which Zulu speaking peo-
ple were supposed to live. They initially also pumped Radio Bantu -
which was held in utter contempt - in public or community centres, with
the result, in given cases, that people actively sabotaged the state’s
broadcast equipment. This strategy by the regime was meant to bom-
bard the blacks in the townships and rural homelands with apartheid’s
noxious propaganda.

“Private” Broadcasting Services

There were only two so-called private radio stations prior to 1994, the
Capital Radio and Radio 702. Beside that, the white minority regime
ghettoised blacks into homelands, which were largely rural settlements
with no developed economic infrastructure, as such whilst referred to
as independent governments; they were 100% dependent on the white
Pretoria Apartheid Government. Following this one of the regime’s
“divide and rule” establishment, each homeland launched its own radio
station along tribal / ethnic / language lines. A subscription based tele-
vision service; the MNET was established in 1986 by the apartheid
regime.

Given the repressive nature of the then situation, the above set up
did not maximize diversity of voices. To a large extent, they were
singing the same song in terms of content, with exceptions there and
there, i.e. Capital Radio and Radio 702.

Freedom of the Airwaves Campaign -
the Road to Broadcasting Reforms

As the defiance campaign strengthen and ensured a point of no return
for the apartheid government, pressure was put on SABC and govern-
ment to free the airwaves. This defiance campaign was led by the then
United Democratic Front (UDF). UDF was established by the then
banned African National Congress (ANC) to ensure the struggle con-
tinues during the dark days of apartheid, united under the mass demo-
cratic movement, brought together democratic organs of civil society
from student organizations, youth, women groups, trade unions to
church groups. In the early 1990s, the mobilisation of all sectors of civil
society campaigning behind the rallying cry of, “Free the Airwaves” led
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to “the control of the SABC” being placed high up on the agenda of
constitutional negotiations. The then Minister of Home Affairs appoint-
ed a Task Group on Broadcasting, aimed at advising the Minister /
Cabinet on “new” broadcasting policy and reviewing the then existing
legislation. The Task Group fuelled controversy, as it was initiated
undemocratically and operated secretively. It was also seen by the lib-
eration movement as an attempt by the apartheid regime to restructure
broadcasting before the inevitable transfer of power to the people. Its
findings, therefore, did not enjoy legitimacy, as we believed any
restructuring should be informed by democratic reforms.

Free the airwaves campaign involved organizations such as South
African Student’s Press Union (SASPU), the Film and Allied Workers
Organisation (FAWO), Congress of South African Trade Unions
(COSATU), Campaign for Open Media (COM). They ensured that the
restructuring of broadcasting was put on the agenda of the multi-part
negotiations, initiated by the ANC. These negotiations took place in the
form of the Convention for Democratic South Africa (CODESA) in 1991
and broadcasting was part of their agenda. To ensure a climate for the
first free and fair elections in South Africa, it was important that all polit-
ical parties were treated equitably by the SABC. New processes and
structures had to be created in order to ensure this. Community Radio
initiatives were established, the first one being that of the Radio Bush
(University of the Western Cape Student Radio Station narrow casting
to the student centre) and Cassette Education Trust (Caset - which
was an NGO producing programmes for radio broadcast and running
training for broadcasters). This initiative led to the establishment of the
first community radio, Bush Radio, through which other initiatives (sup-
ported by SASPU, South African National Civic Organisation
[SANCO], COSATU, etc.) were trained and led to more community
radio stations countrywide. Bush Radio tried several times applying for
a license and was refused by the then Minister of Home Affairs, Mr.
Danie Schutte who with a government department managed the fre-
guency spectrum at the time. Zibonele Community Radio, a health
workers initiative, broadcasting from a caravan with a small broad-
casting facility and transmitting to a Khayelitsha township footprint,
broadcasted health programmes illegally as a pirate radio.

FAWO and Radio Freedom Support Group in Netherlands (Radio
Freedom was the voice of the ANC operating in exile) convened a con-
ference called Jabulani Freedom of the Airwaves in August 1991 held
in the Netherlands. This conference resolved to suggest, in the main
four recommendations:
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e independent of broadcasting regulation guaranteed under the
constitution,

e an establishment of an Independent Broadcasting Regulating
Authority,

e an appointment of an independent Board of the SABC to
change control of the broadcaster (as the Apartheid Government
was going to be a referee and a player during elections through its
control of SABC), and

e  setting up of a three tier broadcasting system divided into pub-
lic, private and community categories.

These recommendations were canvassed back in South Africa
under the Campaign for Independent Broadcasting (CIB) and informed
submissions made to CODESA.

In 1993, the ANC and the apartheid government negotiated the
establishment of the first independent, public and representative
appointment process for the SABC Board. This led to the appointment,
for the first time, of black South Africans in senior board and manage-
ment positions at the SABC. While there was still a long way to go
towards transforming the SABC into a public broadcaster fully account-
able to the electorate, this first representative SABC Board played a
major role in ensuring that the corporation became part of the solution
and not part of the problem. The public nominated the members of the
Board, leading to a short listing and subsequent appearance of nomi-
nees in front of the parliamentary portfolio committee on
Communications. The President, who also appoints the Chairperson
and the Deputy-Chairperson, then ratifies the Board. This process
ensures independence and accountability to the public, and not the
state.

As the transition from apartheid to democracy began to unfold, and
South Africa was poised to hold its first democratic elections, increas-
ing attention was placed on the electronic media. This was followed by
the enactment of the IBA Act and the establishment of the IBA, whose
existence mirrors the struggles against dominance and control over
public institutions and the broadcasting sector by a section of the pop-
ulation, during the previous dispensation. Broadcasting thus became
one of the most significant sites of struggle for democracy, trans-
parency and the placement of the public interest above partisan and
ideological considerations.
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Enactment of the IBA Act No. 153 of 1993

The Independent Broadcasting Authority (IBA) was established as an
independent regulatory body to regulate broadcasting in the public
interest as well as promote the provision of a diverse range of sound
and television broadcasting services at all levels. It is one of the few
state institutions formed in the wake of the process of democratisation
in South Africa. The IBA is listed in Section 192 (Chapter 9) of the
Constitution Act of 1996, as established to support constitutional
democracy. Other such institutions are the Human Rights Commission
(HRC), the Commission on Gender Equality (CGE), the Independent
Electoral Commission (IEC), and the Commission for the Promotion
and Protection of the Rights of Cultural Religious and Linguistic
Communities, and the Public Protector.

The IBA Act was enacted on 27 October 1993 by the Parliamentary
Portfolio Committee on Communications, and was the first Act of
Parliament in the pre-election period. It made provision for the public
nomination of Councilors to head the IBA, and for a public hearing
process of selection. One of the primary objects of the Act (as listed in
Section 2) is, to promote the provision of a diverse range of sound and
television broadcasting services on a national, regional and local level,
such that when viewed collectively cater for all languages and cultural
groups and provide entertainment, education and information. (Section
2 (a) IBA Act) The IBA has developed a number of detailed regulatory
position papers (through a public inquiry) on individual aspects of
broadcasting through its interpretation of the Act. These include among
others, a position paper on Community Sound Broadcasting, Signal
Distribution, Private Terrestrial Television, Advertising and
Sponsorship, Local Content (which is being reviewed this year, 2001),
etc. (See details on the Website)

The Authority was also mandated to conduct a public inquiry, as an
investigation into the protection and viability of public broadcasting ser-
vices. This inquiry, which spanned seven months, generated hundreds
of submissions, which were also orally heard. The final report - known
as the Triple Inquiry Report and published in 1995 - set out the broad
mandate of public broadcasting. The report, which was tabled in
Parliament, set out a restructuring process for SABC radio and televi-
sion services, including the following recommendations:

e The licensing of 11 full-spectrum language radio stations as

public broadcasting stations;
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e  The privatisation of seven regional music stations;

e  The retention by the public broadcaster of its other commercial
services to protect its viability in the face of competition;

e  The reduction of the SABC's television channels from three to

two quality public broadcasting channels; and

e The licensing of a new privately owned television channel in

1998.

With regard to funding the public broadcaster, the IBA proposed
that:

e  Public broadcasting services (should) be funded through a mix

of advertising and sponsorship, licence fees, government grant and

other income such as merchandising their products and leasing

facilities.

This Triple Inquiry Report, which also dealt with local television con-
tent and cross-media ownership limitations, was adopted by
Parliament with a few changes. Parliament recommended that the
SABC retain all three of its television channels and privatise six radio
stations instead of seven. However, Parliament agreed with the regu-
lator's recommendation that a new private television channel be
licensed in 1998. In South Africa, the public broadcasting has a special
role in the promotion of democratic tolerance and socio-economic
development.

The IBA Act is itself, we believe, a pro-competition legislative instru-
ment, establishes IBA as an industry-specific regulator. The Authority
was directly responsible for opening up the broadcasting industry to
competition, after it had been monopolised by the SABC for over four
decades. Six SABC radio stations were privatised and eight new pri-
vately owned sound or radio licences granted. In 1998, the Authority
licensed e-tv as the first private, free-to-air, terrestrial broadcaster in
the country and over 100-community radio broadcasters have been
licensed. The Authority has also facilitated some competition to
Sentech, the common carrier for broadcasting signal distribution, in the
broadcasting and satellite transmission markets. Sentech had always
been a wholly owned subsidiary of the SABC. The IBA facilitated
processes whereby Sentech was separated from the SABC into a sep-
arate public enterprise accountable to Parliament through the Ministry
of Communications.
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Therefore with regard to terrestrial, free-to-air radio and television,
as well as signal distribution, the regulator has facilitated the emer-
gence of competitive markets, which meant a changed terrain in which
the SABC operated. When licensing private sector operators, the
Authority further ensured that the imbalances of the past were bal-
anced by imposing key licence conditions, in line with Objects of the
IBA Act, including:

e  Black economic empowerment;

e Empowerment of women and other historically disadvantaged

groups;

e Local content quotas for radio and television;

e Independent television production quotas;

e Balancing the imbalances created by the past dispensation.

POST-1994 CHALLENGES

In 1998, the Government initiated a wide-ranging review of broadcast-
ing policy and published a White Paper, which led to the eventual pro-
mulgation of the Broadcasting Act of 1999. Both the White Paper and
the Act made radical recommendations on the public broadcaster,
clawing back some of the public mandate, for instance, commitments
to language programming, educational programming. The Act provides
for, amongst other things:

e the creation of the SABC as private company with the
Government as the sole shareholder;

e the separation of SABC services into public and commercial
arms;

e the adoption of a Charter for public broadcasting, which the
IBA has to monitor.

The SABC (post 1994) - with its six national television channels
(four free to air including Bop TV and two satellite pay channel) and 19
radio stations - its still the largest communications organisation in
Southern Africa. Broadcast research suggests that more than 18 mil-
lion adults tune into the SABC’s radio network every day, and 16 mil-
lion adults watch three free-to-air television channels. (2000/01 SABC
Annual Report)

Regarding private broadcasters, the Regulating Authority is plan-
ning to conduct a market study to gauge the markets ability to sustain
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further rollout of private regional radio and television stations. This
study will also look at the compliance of the licensees to objects of the
law, with a particular focus on issues of foreign ownership, empower-
ment ownership and control. This could lead to reviews of some provi-
sions of the law.

The Broadcasting Act of 1999 also looked at the viability of the
community-broadcasting sector. The Regulating Authority is therefore
required to conduct an inquiry into the community-broadcasting sector,
develop a national plan and priorities for the support for this sector.
Another inquiry will look at the developing a regulatory framework for
licensing Community Television.

Challenges Brought by Convergence
of Technologies

Among other new legislations brought about, was the
Telecommunications Act of 1996, which established the South African
Telecommunications Regulatory Authority (SATRA), to regulate
telecommunications in the public interest. However, the convergence
of technologies has necessitated the establishment of a single regula-
tor, a situation that also exists in some developed countries. This sin-
gle regulator with two separate units relating to broadcasting and
telecommunications was established in terms of the ICASA Act of
2000. The new Authority, now called ICASA, assumed responsibilities
of both IBA and SATRA, but still derives its mandate from the IBA Act
and the Telecommunications Act. Within the merged environment,
there is also a number of challenges for the broadcasting industry,
ranging from it ensuring it is high on the agenda of ICASA given the
undue attention that tend to be given to telecommunication matters.

Transformation of the Advertising Industry

Also, the broadcasting industry needs to look at the challenge of trans-
forming the advertising industry. In his address to the advertising
industry in the year 2000, the then IBA Chairperson Mandla Langa
argued that a diversity of broadcasting ownership is in the interests of
the advertising industry. Greater competition between broadcasters
must surely benefit advertisers and have some impact on rates. | fully
agree with him, and we therefore would expect the advertising indus-
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try to support the regulator when it attempts to promote fair competi-
tion between broadcasting licensees.

All these newly licensed broadcasters compete with the public
broadcaster the SABC, for a slice of the available ad spend.
Community Radio (for example) is still a fledgling part of the overall
radio industry. It only attracted approximately R7m out of a total gross
radio ad spend of about R795m. (1999 industry reports) Unfortunately
for the Community Broadcasters, because of their very nature and the
size of their audiences, “the playing fields” are not even in the race for
advertising revenue spend. This certainly has something to do with the
small audiences attracted by community stations given their coverage
and the unfortunate perception within the advertising fraternity that
community radio is “poor radio for poor people”. Constructive input
from the ad industry as to how the community sector can make itself
more attractive to advertisers without losing its community focus, is
welcomed.

As the “commercial glue” which holds the broadcasting industry
together, Mr. Langa argues, one would also have expected to see far
more transformation in the advertising industry in the last five years.
South Africa is unlike any other country. Because of our particular
racially discriminate history, people should make a special effort to
recognise its peculiarities. South Africa is certainly different when it
comes to audience ratings, demographics and advertising revenue.
Advertising industry regard whites as those with economic power and
therefore its spending pattern is in accordance with this racist mind set.
This approach is not in considerate of the changes brought by the new
dispensation.

More specifically, he continues that he would like to relate this to
what he calls in television the “Seinfeld-Soul City Syndrome” or in radio
the “Highveld-YFM syndrome”. It seems that often in South Africa
advertising revenue is disproportionate to audience ratings. A televi-
sion programme or radio station may have a huge audience but still not
manage to pull revenue commensurate with its share of audience. This
problem is often answered by reference to the distinctive LSM (Living
Standards Measure) groupings of the different audiences; i.e. one
audience is more valuable to advertisers than another regardless of its
numerical size. Like many of us, Mr. Langa does not think that this is
an entirely satisfactory answer. There is a distinct possibility that cer-
tain stations are not communicating properly with the agencies or
media buyers. But another real possibility is that the ad industry is still
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trapped in some kind of “market myopia”. This myopia is informed only
by the so-called “Whites, Coloureds and Indians” mindset and has
therefore failed to properly identify real commercial opportunities
where they exist. Mr. Langa further appeal to the advertising industry
to seriously consider the view that by transforming itself to mirror the
realities of our emerging democracy, the industry is likely to direct
media spending on a more informed basis.

At this stage one is not sure of whether the advertising industry has
changed with the change of times. | am not convinced that it is com-
mitted to the Objects of the Act and that it supports the new dispensa-
tion, new players and the new owners in the market. The
Parliamentary Committee on Communications has called for a public
debate before the end of the year on the issue of changing the adver-
tising industry.

CONCLUSION

Chairperson, there is a lot of interesting and challenging issues regard-
ing broadcasting reforms in South Africa. | would have to take another
30 minutes, if | were to engage in detail regarding some of the new
challenges. Reforming such an industry in a developing country at the
time of rapid globalisation and convergence of communications is no
easy feat. | do invite interested parties to visit our website for more
information: http://docweb.pwv.gov.za

| thank you.
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Roy REEVE
Head of OSCE Office in Yerevan

COMMENT

| think it is important to point out that there is currently a new kind of
relationship between the OSCE and the Council of Europe, particular-
ly, in the Caucasus region. Now the OSCE has offices in Yerevan and
Baku. Both Armenia and Azerbaijan have recently joined the Council of
Europe. Our physical presence on the ground enables us to keep cer-
tain pressure firmly on the governments. The Council of Europe
involves undertakings that are legally binding; the OSCE has immense
political and moral pressure on the governments to do the right thing.
So we constantly monitor the implementation of the legislation as well
as the development of new legislation. We had a case last year in
Armenia with the broadcasting law. Pressure was put on the President
and the Parliament because they overlooked the recommendations of
the Council of Europe on this legislation. So the sort of partnership
which is emerging between the two organizations here is actually dou-
bling the impact of what we are doing, and this partnership can always
be used by everyone around this table in the future.

One final comment | would like to make concerns the freedom of
information. One thing which happened in Armenia within the last three
months and on which few people actually picked up is that Armenia rat-
ified the Aarhus Convention. Armenia, Georgia as well as Azerbaijan
have ratified it. This Convention reinforces the public right of access to
the environmental information. The government, following the Estonian
model, has to put this information on the web. OK, it is environmental,
and may not appear particularly exciting, but the legal precedent is set,
the door is open, so the next step to the freedom of information should
be much easier.
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